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MR. JUSTICE HOLMES * 


Co says somewhere that he would give more for a 
single picture of a man, whatever it was, than for all the 
books that might be written of him. We are fortunate in having 
a painting which justifies that opinion; it will in part at least pre- 
serve the fleeting essence for others who have not had direct ac- 
quaintance with the racy speech, the light and shade, the sim- 
plicity, the reserve, the dignity, that must some day perish and 
leave so much the losers such of us as remain. Books and 
speeches cannot hold these, and we are much the debtors to 
Mr. Hopkinson that his brush has been cunning enough to catch so 
large a part. We piously commend his work to those who shall 
come after us, whom time will rob of the richness of our own 
possession. 

I take it that it is not alone to receive this picture that we came 
here today, but also to testify why we have thought it well to have 
it made and to hang it — to the gratification of its subject — op- 
posite the effigy of the great Chief Justice, before which it need 
not flinch. Certainly you have not asked me to appraise his place 
in the law, you who are well skilled to do so, and who cannot care 
for what I could say. His work has been so various and so prolific 
that it must be left for judgment to those expert in its different 
fields; I have neither the capacity nor the learning to deal with it. 
Nor again do I suppose that I am asked to discuss his views on 
public law, the distribution of political power in the United States, 

* An address delivered in Langdell Hall, March 20, 1930, at the presentation to 


the Harvard Law School of Charles Sydney Hopkinson’s portrait of Mr. Justice 
Holmes. 
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or his understanding of the meaning of law, so strictly Austinian, 
so out of step with much that we hear lightly bandied about in 
these present times. All this must be left to other hands and 
other occasions. I deem The Common Law —all the more when 
one considers the time of its appearance — an extraordinary work 
of historical scholarship; but then I am not competent to judge it. 
I find the general objective approach to legal transactions a 
method more simple and helpful than any other; but I am not 
a legal philosopher. I might speak of the judge’s proper part in 
government, but I am a judge myself, and my tongue is tied, most 
of all on such matters. 

It is rather in the outlook of the man towards life at large, in 
the deeper significance of his morals, so to say, that I have thought 
I could alone speak to you, for in that there are no specialists; 
not because all are equally competent, but rather because no one 
is competent at all. For these depend upon preferences, arbitrary 
and imperative —as he is himself so fond of saying — which dis- 
cussion and controversy can at best do no more than lay bare. If 
you like diamonds and I pearls, we may with good will reduce 
our differences till this appears; thereafter nothing is left for us 
but battle, compromise, or a jeweler who has both. 

He has been called a Liberal, a champion of Freedom, and surely 
it is true, if those words are to have any meaning. Yet as their 
etymology shows, the terms are only negative; they are the bat- 
tle cries of convictions usually undisclosed to the warriors them- 
selves, presupposing ineffabilities which when reduced to speech 
generally prove mixed, empty, and futile. Least of all do they 
suit him, who so unsparingly searches implications. Freedom will 
do well enough as a catch-word for those who are conscious of 
constraint, but once set free, their lives may prove more inane 
than when they were hemmed about. It is a gift only to those 
high spirits to whom Life itself is a gift to spend it as they will; 
whose souls are harmonious enough to fall in with the course of 
nature and each other. These are the godchildren of the angels, 
incorruptible because consistent, unruffled by the remorses of 
mutability. To most of us, who, like the defendant in Trial by 
Jury, love this young lady today, and love that young lady to- 
morrow, freedom is a curse; we slink back into our cages however 
narrow, and our disciplines however archaic. They are the de- 
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fenses against the intolerable agony of facing ourselves. We 
prate of freedom; we are in deadly fear of life, as much of our 
own American scene betrays. And no doubt rightly. Nature, 
which wrought us so crudely, put last in Pandora’s box not hope, 
but fear, our safeguard against our moody selves, the adjust- 
ment which complements so many maladjustments, the fly-wheel 
to carry over those bursts of impulse that unimpeded so often 
wreck the generous, the noble, and the brave. 

Yet civilization, I suppose, should fill the gaps of nature, or at 
least such is our hope, and fear has no proper function after we 
know. But there’s the rub, for who can guarantee us knowledge? 
And so, poor wights, we cling to what custom gives, and insist 
upon the verity of what we tremble to uncover and forbid others 
to dispute. The heretic who dares to lay impious hand upon our 
arks has always been our enemy, and perhaps will be till the last 
syllable of recorded time. Too often reckless, vain, and shallow, 
strutting in the glare of the fires he kindles; careless, so he throw 
large the shadow of his puny self. Yet not always; his kind are 
also man’s best friends, without whom life would be as dead as a 
pressed flower, yellow and crushed and scentless. Such, when 
they are true to the faith, put their trust in life, in man’s asser- 
tion of his right to be, in that old Adam who, from the first flicker 
of sentience and in the midst of the appalling tragedy of existence, 
has striven to endure, and in spite of all still goes on. Man’s up- 
ward course from the first amoeba which felt a conscious thrill, 
is no more than the effort to affirm the meanings of his own strange 
self, to divine his significance and to make it manifest in the little 
hour vouchsafed him. 

A New England rearing is not the likeliest background for such 
notions. We do not esteem the Puritan for his faith in this world’s 
worth, and we have come, not too respectfully, to question the 
comfort even of the solaces which he offered when all was done on 
earth. And so it is written: “ Burning at first no doubt would 
be worst, but time the impression would soften; while those who are 
bored with praising the Lord, would be more bored with praising 
Him often.” But the Puritan had his ancestors like the rest of us, 
spiritually as well as biologically, and he was perhaps especially 
liable to sports and throw-backs. He cannot disown, if he will 
not boast, his descent from the Stoic, who had no Elysium, even 
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the most decorous and patriarchal; for him life was its own an- 
swer. He was a workman who found the stuff and pattern within 
himself; whose reward was in their union. He knew that outside 
ourselves there is no value; what we desire is the sole measure of 
right and wrong, of Heaven and of Hell. He slipped, if slip he 
did, only because his imagination was too narrow. Man was more 
richly endowed than he supposed; his hands reach out towards 
all of nature on which to impose the forms which his busy brain 
contrives; and so he literally creates his world, fabricating now 
this, now that, for the mere joy of creation. By some happy 
chance, that which at first he chooses as a means becomes with use 
an end, as was foreshadowed even in his appetites. Art, science, 
polity, even the ministrations to his simplest needs, though medi- 
ate in origin, increase “the modest kit” of wants with which 
he started and open to him endless achievements in the ages that 
await him. The houses little children make upon the beach are 
crude and ill-fashioned, and the tide soon comes and sweeps them 
away, as time will come and sweep away our bravest monuments. 
But neither time nor tide can spoil the play, nor take away one 
tittle of the joy that came with making them. What is it that 
they must pass? I had rather be Apelles than Cheops, or Sappho 
than an Assyrian scribe. To encumber this earth with the tombs 
of our dead selves is at best a sodden aspiration. 

Are you a member of the Society of Jobbists, or do you know 
the guild? If not, let me tell you of it. All may join, though 
few can qualify. Its president is a certain white-haired gentle- 
man, with a keen blue eye, and a dangerous turn for dialectic. 
But the other members need not and do not fear him, if they keep 
the rules, and these are very simple. It is an honest craft, which 
gives good measure for its wages, and undertakes only those jobs 
which the members can do in proper workmanlike fashion, which 
of course means no more than that they must like them. Its work 
is very various and indeed it could scarcely survive in these days, 
if the better known unions got wind of it, for quarrels over juris- 
diction are odious to it. It demands right quality, better than the 
market will pass, and perhaps it is not quite as insistent as it 
should be upon standards of living, measured by radios and motor- 
cars and steam-heat. But the working hours are rigorously con- 
trolled, because for five days alone will it labor, and the other two 
are all the members’ own. These belong to them to do with what 
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they will, be it respectable or not; they are nobody’s business, not 
even that of the most prying moralists. 

I confess that I have often applied for admission and have been 
always rejected, though I still live in hope. The membership is 
not large, at least in America, for it is not regarded with favor, or 
even with confidence, by those who live in chronic moral exalta- 
tion, whom the ills of this world make ever restive, who must be 
always fretting for some cure; who cannot while away an hour 
in aimless talk, or find distraction for the eye, or feel agita- 
tion in the presence of fair women. Its members have no pro- 
gram of regeneration; they are averse to propaganda; they do 
not organize; they do not agitate; they decline to worship any 
Sacred Cows, American or Russian. But none the less, you 
must be careful how you thwart them. They are capable of mis- 
chief; for you must not suppose that, because they are amiable 
and gay and pleasure-loving, because they are not always reverent, 
that they are not aware of the silences, or that they do not suppose 
themselves to have embarked upon a serious enterprise when 
they began to breathe. You may go so far with them in amity 
and fellowship; you may talk with them till the cocks crow, and 
differ as you like and as you can, but do not interfere with the job, 
and do not ask for quarter if you do — you will not get it. For 
at bottom they have as much faith as you, and more, for it is open- 
eyed and does not wince. They have looked in most of the acces- 
sible closets, and though many are too dark to explore and they 
know little about what is in them, still they have found a good 
many skeletons, taken them apart, and put them together. So far 
as they have got, they are not afraid of them, and they hope that 
those they have not seen may not be worse than the few that they 
have. 

The Society goes along quite jauntily; the jobs and the two days 
off are all a good deal like play. When you meet a member, you 
are aware of a certain serenity that must come from being at home 
in this great and awful Universe, where man is so little and fate so 
relentless. Fais ce que voudra will do as well for their legend as 
it did for the Abbey of Théléme. But they study to find out what 
they really do want; they remember what Goethe said: “ Let the 
young man take care what he asks in his youth, for in his age he 
shall have it.” It sounds easier than it really is to join the Soci- 
ety. I fancy one must learn the rules apperceptively, for it is 
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no use trying to get them by rote; I have tried that way and it 
does not work. You had best go to the President, for while some 
of the other members no doubt are as adept as he, after all he has 
grasped the underlying idea so well that if you get his exposition, 
you need not go further. He knows about it all, and he is very 
willing to take in neophytes. 

It is indubitably inscribed in authentic documents that he was 
born in 1841, and, being a legalistic person myself both by nature 
and practice, I must accept this for some purposes. But latterly 
we have got the habit of playing fast and loose with time, and I 
suspect that somewhere something has got twisted. Secretly I be- 
lieve that he has spent his time travelling about with inordinate 
velocity; at least I know that his head at any rate has often been 
in the stars, and I suppose the rest of him must have gone along. 
You know that if you can move fast enough, you will keep time 
back in some curious way that baffles the clocks. At any rate, 
while we have been working along at mere terrestrial velocities, 
he has certainly not been growing old. Nobody can say that with- 
out flagrant disregard of the obvious, whatever be the records of 
our wretchedly defective means of counting time. If it be old to 
degenerate in will, mind, or feeling, patently he is not old. If it be 
old to be muffled by the body, so that a veil falls between us and 
our fellows, he is not old. If it be old not to understand youth, its 
joys, its aspirations, and its generous warmth, he is not old. If 
we measure youth by the power to assimilate what is new, by 
freshness of outlook, by sympathy, by understanding, by quick- 
ness of response, by affection, by kindness, by gentleness, by mag- 
nanimity, he is not old. 

Another wrote these words translated from a Greek epitaph; she 
who for many years most closely shared that life that we have 
come to honor. Who could as well have said what I have tried 
to say? 

“ A shipwrecked sailor buried on this coast 
Bids thee take sail. 
Full many a gallant ship, when we were lost, 
Weathered the gale.” 


I have the honor to present to the School the portrait of Holmes, 


of the Class of 1866. 


New York Criry. 


Learned Hand. 
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STATUTORY INTERPRETATION 


AX GLO-AMERICAN law is in a fair way of becoming statu- 

tory, not by a great act of summation like the Birgerliches 
Gesetzbuch or the Swiss Code, but piecemeal by the relentless 
annual or biennial grinding of more than fifty legislative machines. 
At any rate, in a constantly increasing number of litigated cases, 
the point of departure is as likely as not to be a statute, the effect 
of which is to be estimated, the meaning discovered, and the ap- 
plicability affirmed or rejected. That is, of course, particularly 
true in the United States courts, but it is evident that a great many 
states which speak as though the common law scarcely allowed 
of modification do in fact find themselves compelled to discuss the 
wording of enactments in more and more cases. That they do so 
reluctantly is a part of the older tradition, but it is hard to see how 
this attitude can be successfully maintained for any length of 
time. 

When the work of the American Law Institute reaches its final 
stage and is available in printed volumes for lawyers and courts, 
there will be a huge body of quasi-statutory law to add to the 
bulk of our statutes. The fact that the Restatements are not 
statutory in form, that they make no pretensions to legislative 
authority and in fact deprecate any attempt to ascribe such au- 
thority to them, will probably be of little effect. Some courts will 
certainly apply to them whatever method or technique they have 
been accustomed to use in the case of statutes. 

In Continental Europe, an accepted technique, as we might ex- 
pect, has long been developed.” Even where “ gaps in the law”’ 





1 If we omit the Century Dicest because the constant increase of jurisdictions 
before 1897 makes comparison difficult, we find that in the first DeEceENN1AL DicEst 
(1897-1906), 88 columns were devoted to statutory construction, in the second 
(1907-1916), 194 columns, and in the third (1917-1926), 268 columns. 

2 It is next to impossible to list even the most important of the works of Swiss, 
German, French, and Italian jurists which present the Continental theories of statu- 
tory interpretation. Fortunately, almost any one contains full bibliographies. 
Much material is collected in: MAnick, s.v. Auslegung in 1 HANDWORTERBUCH DER 
RECHTSWISSENSCHAFT (1926) 429 et seg. In French, there is the almost classical 
book of Gény, METHODE D’INTERPRETATION ET SouRCES EN Droir Prive Positir (2d 
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are admitted and the completeness of the statute rejected,* it is 
assumed that the gaps will occur rarely, and that, for the most 
part, there will be a code provision applicable to the question 
before the court. The method, the professed method, of applying 
the code provision is somewhat as follows. The provision is 
quoted. If necessary, it is interpreted. That is to say, the 
“meaning” is discovered, generally by consulting the “ mate- 
rials,” the debates in the legislature, the reports of commissions, 
and the like. These sources are declared necessary when there is 
an apparent or latent ambiguity. With the meaning thus clarified, 
the contentions of the two parties are examined, and it is shown 
that the statute by logical deduction will cover the one and not the 
other. 

That this is not always the true order of events is evident even 
to those courts which announce their decisions somewhat in this 
form, or which imply a sequence of this sort. They scarcely con- 
ceal from themselves or from their readers that the order is in fact 
almost the reverse, that a choice has for one reason or another 
been made and that sections of the code have then been sought to 
justify that choice: that an ambiguity has been discovered and an 
interpretation selected after — rather than before —the effect of 
such an interpretation on the decision was known. This is called 





ed. 1919). By the side of this critical study we may place the practical handbook of 
FABREGUETTES, LA LoGIQUE JUDICIARE (1914) 366-92, in which the precise judicial 
phrases used in interpretation are set forth. Cf. VAN pER EycKeNn, METHODE 
PosITIVE DE L’INTERPRETATION JURIDIQUE (1907); JANSSEN, Das WESEN DER 
GESETZESBILDUNG (1910); REICHEL, GESETZ UND RICHTERSPRUCH (1915); BONNE- 
CASE, L’ECOLE DE L’EXEGESE EN DROIT ClIvit (2d ed. 1924) ; STERNBERG, EINFUHRUNG 
IN DIE RECHTSWISSENSCHAFT (1912) 123-42; DercGni, L’INTERPRETAZIONE DELLA 
Lecce (2d ed. 1909). Perhaps, as a final reference, we may add the acute and 
sensible remarks in 1 PERREAU, TECHNIQUE DE LA JURISPRUDENCE EN Droit Privé 
(1923) 260-374. The extent to which a sociologic theory of law can be developed 
under a system primarily statutory may be seen from the article of Professors 
Kantorowicz and Patterson, Legal Science—A Summary of its Methodology 
(1928) 28 Cor. L. Rev. 679-707. Indeed, the selections in THe Science or LEGAL 
Metuop (IX Mod. Leg. Phil. Ser. 1917), from many Continental writers, are all 
illustrations of problems of interpretation under a law deemed for the most part to 
be statutory. 

8 For a fairly full statement of the “ gap” theory and an ample bibliography, 
see CosENTINI, La REFORME DE LA LécIsLaTION CivitE (French transl. 1913) Pt. II, 
c. 1, at 223-78. The Italian original appeared in 1911 and is somewhat less com- 
plete. For American readers, reference may be made to Kantorowicz and Patterson, 
supra note 2, at 699-703. 
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cryptosociology, a term apparently invented by Ernst Fuchs.* It 
is not a very good description of the process of searching for a 
major premise, but the frequency of the act is beyond question. 

Yet in a number of cases, the process of the application of 
statutes is quite likely to have been in the order which courts as- 
sume, and in almost every case it is recast into that order. And 
since what might be called judicial epistemology has a real im- 
portance in itself, the technique of interpretation is never negli- 
gible. We must remember that when a statute is as well known 
in its actual phraseology as the German, French, and Swiss Codes 
are known to judges and practitioners in those countries, a great 
many situations will almost automatically stimulate the recol- 
lection of some particular section, even if the resemblance between 
the situation to be judged and that contemplated by the code is 
only partial. In every case, however, the process of adjusting the 
statute to the case will be called good or bad according to the skill 
shown in the adjustment. It is idle to deny that to a trained pro- 
fession, professional skill carries weight, and something of the 
approbation intended for the skill exhibited is carried over to the 
substance. 

A very similar technical skill has been exhibited at various times 
in Anglo-American courts, but it is a skill which is professedly ap- 
plied to deduction from principles.° Now, we sometimes like to 





4 Fucus, Dre GEMEINSCHADLICHKEIT DER KONSTRUKTIVEN JURISPRUDENZ (1909) 
2 et seg.; Fucus, JURISTISCHER KULTURKAMPF (1912) 1, 37-50. 

5 The leading textbooks in English are MAXWELL, ON THE INTERPRETATION OF 
Statutes (7th ed. 1929), and Crates, StaTuTE Law (3d ed. 1923) — itself founded 
on HarpcastLe, STatTuToRY Law (1879). See especially Pt. I, at 65-203. Mr. 
C. K. Allen’s excellent book on LAw In THE MAKING (1927) has a good chapter on 
statutory interpretation, at 273-89. BLack, CONSTRUCTION AND INTERPRETATION OF 
Law (1896), lists the various “rules” that courts have asserted that they use in 
interpreting laws. The received litany is, of course, to be found in 1 Br. Comm. 
88-91, and in 1 Kent, Comm. 460-68. 

The usual textbooks on jurisprudence in English generally omit specific discus- 
sion of statutory interpretation. But Gray, NATURE AND SOURCES OF THE LAW 
(1909) §§ 366-99, devotes a considerable space to the topic, and there is half a 
chapter in SALMOND, JURISPRUDENCE (7th ed. 1924) c. VII, § 53. Two older books 
may be noticed. Dwarris, STatuTES (Potter’s Am. ed. 1874) 122-24, gives nineteen 
maxims of interpretation, to which are appended in the American edition the forty- 
five maxims of Vattel. It may be added that it is hard to find Dwarris’ text in the 
American edition which has omitted much and inserted much. Dwarris will be 
found in 9 Law Liprary (1835). 

It would hardly do to make no mention of the LecAL AND PoriricaL HERME- 
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fancy that statutes also are statements of principles; at any rate 
we believe that generally phrased statutes are superior to particu- 
lar determinations in favor of particular persons. But the prin- 
ciples as ascertained in the common law — aside from the question 
of how these principles are ascertained — differ from those de- 
clared in the statute in that we have no need in the former case to 
consider any particular form of expression. 

Words are certainly not crystals, as Mr. Justice Holmes has 
wisely and properly warned us,° but they are after all not port- 
manteaus. We can not quite put anything we like into them. 
And we may not disregard them in statutes. The real question in 
statutory interpretation is just what we shall do with them. 

The interpretation of words is a familiar technique of philology 
and theology, or, perhaps we might say, of theological philology. 
Words are found which in the case cf the Bible are deemed to be 
the utterances of God. They are therefore unchangeable, eternal, 
and precise in content.’ Inadvertence or mere approximation is 
excluded. In various theological systems, even if plenary and 
verbal inspiration is not asserted for the sacred texts, and absolute 
authority not predicated of any human interpreter, there is a 
gradation of beliefs which approximate this view more or less 
fully. 

The term interpretation got into law when it already had a 
literary history; and when it was applied to modern European law, 
it had developed a large theological aura as well. It has a strong 
suggestion of making clear to an uninitiated group what an eso- 
teric inner circle knows by some sort of exclusive transmission. 
This suggestion may be said to be the basis for that commonest 
of assertions about statutes, namely, that what we seek to know 





NEUTICs (3d ed. 1880), of Francis Lieber, a man whose lofty spirit has had less than 
its due meed of recognition by his adopted country. There is a mass of well 
digested learning compacted into this book which gives it a permanent value. But 
for our present purpose, we can hardly do much with a system that begins with the 
proposition, “ No sentence, or form of words, can have more than one ‘ true sense,’ 
and this is the only one we have to inquire for.” Ibid. at 74. 

6 Towne v. Eisner, 245 U.S. 418, 425 (1918). 

7 It is perhaps not improper to point out that certainty of the divine source of 
a statute has not always been accompanied with equal certainty as to its application. 
See THE Feperaist, No. 36. “When the Almighty himself condescends to address 
mankind in their own language, His meaning, luminous as it must be, is rendered 
dim and doubtful by the cloudy medium through which it is communicated.” 
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is what the legislature or the “legislator ” intended. In literature 
and theology, that is precisely what we have as our task. But both 
the literary and the theologic methods are irrelevant, or should 
be so, in the interpretation of statutes. We are not seeking to 
enter into the mind of an artist. We are not attempting to fathom 
a divine will, and it is not clear that a method developed under 
prepossessions of the kind indicated will be of service when our 
primary duty is to rid ourselves of these prepossessions. 

The courts have recognized this, in effect, when they assert that 
there is no room for interpretation when the meaning is “ plain.” ® 
Cum in verbis nulla ambiguitas est, non debet admitti voluntatis 
quaestio.® This would not necessarily be the case in theology or 
literature. There may be a dogma that the plain meaning of a 
sacred text is the wrong one, and that in every case, an esoteric or 
mystical meaning is the right one, even when no particular con- 
sequence is sought as the result of such an interpretation. Simi- 
larly in literature, the plain meaning may be plainly wrong in view 
of a known peculiarity of the writer. Courts therefore which will 
not interpret, when the meaning is “plain,” have already, as it 


were, committed themselves to a non-theologic or non-literary 
technique. But there is implicit in the rule the notion that gen- 
erally there is such a plain meaning, and that it is a meaning at 
once apparent to the simple, honest understanding of an ordinary 
sensible man.*° Any other meaning is under suspicion. 

At the risk of descending into pure metaphysics, we shall have 


11 


to make sure of the meaning of meaning.** We may perhaps save 





8 The courts indulge themselves in many approximate synonyms, There is the 
word “plain” itself, Regina v. Poor Law Comm., 6 A. & E. 56 (1838); Lake 
County v. Rollins, 130 U. S. 662 (1889); Mulville v. City of San Diego, 183 Cal. 
734, 192 Pac. 702 (1920) ; “ unambiguous,” People v. Long Island R. R., 194 N. Y. 
130, 87 N. E. 79 (1909); Johnson v. Southern Pac. R. R., 196 U. S. 1 (1904); 
“natural, plain and ordinary,” Southington v. Southington Water Co., 80 Conn. 
646, 658, 69 Atl. 1023, 1030 (1908) ; “ clearly shown,” Miles v. Wells, 22 Utah 55, 
61 Pac. 534 (1900); “explicit,” Sutters v. Briggs, [1922] 1 A. C. 1, 8. Cf., in 
general, MAXWELL, op. cit. supra note 5, at 3-24. 

® Dic. 32, 25, 1. The reference in the Digest is to a will, but the citation is 
used as a general maxim by civilians. 

10 “Tt is generally safe to reject an interpretation that does not materially 
suggest itself to the mind of a casual reader.” Shulthis v. MacDougal, 162 Fed. 
331, 340 (E. D. Okla. 1907). 

11 Lawyers will probably get little assistance from such a book as OcpEN, THE 
MEANING OF MEANING (1923), nor is this particular book the best example of meta- 
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ourselves from being compelled to wrestle with this terrifyingly 
difficult question by limiting it to the meaning of statutory 
meaning. 

A statute is neither a literary text nor a divine revelation. Its 
effect is therefore neither an expression laden with innumerable 
emotional overtones nor a permanent creation of infallible wis- 
dom. It is a statement of a situation, or rather of a group of pos- 
sible events within a situation, and as such is essentially ambigu- 
ous. This word is a pejorative expression in the mouths of most 
persons and seems to suggest that an ambiguous sentence can have 
two contradictory meanings; that, for example, it can permit what 
it seems to forbid. But of course that is not what the word “am- 
biguous ” ought to suggest. A statement is ambiguous if there are 
two possible meanings — any two — and it can make no difference 
whether or not they partially contradict each other. 

If therefore a group of events is described in a statute, there 
must at least be two which wiil fit that description, and since 
events are unique, any description of a group is almost by defini- 
tion ambiguous. But although “unambiguous” and “plain ” 
have been equated, the equation is not quite justified. It is still 
possible to find a plain statute, even though its meaning involves 
several things rather than one. 

Mr. W. E. Johnson, whose Logic ** is one of the most consider- 
able of recent contributions to this much-discussed subject, has 
given us in his differentiation of determinables and determinates a 
valuable instrument for presenting the meaning of statutes. The 
situation described in a statute is generally a determinable; that 
is to say, it is a statement which involves a number of possible 
events or individualizations, any one of which would be correctly 
described by that determinable. A determinable of this sort can 
be made more nearly determinate by reducing the number of pos. 
sible individualizations, and it becomes quite determinate when it 
is so expressed that there is only one. 

A statute which ratifies a particular past act by a named person 
deals with a determinate event. So does a private bill, granting a 
pension to a named person or divorcing a named couple. Such 





physical handling of the subject. In a sense, every form of pragmatic or of natural- 
istic philosophy is vitally concerned with what “ meaning” means. 
12 Jounson, Locic (1921) Pt. I, c. 11, at 173-86. 
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statutes are therefore themselves determinates. But they are 
very few compared with the statutes in general, and a still smaller 
number of such statutes are ever discussed in law. If they are so 
discussed, it certainly can be said of them that they are plain and 
unambiguous. But they may still be plain, though perhaps no 
longer unambiguous, if, being determinables, they are so nearly 
determinate that we can indicate almost at once all the ways in 
which they can become determinate. If there were a statute which 
provided that “ when the President dies, the Vice-President shall 
at once ipso facto become President,” it would be a determinable, 
because there might be an indefinite number of future presidents 
and vice-presidents, but it would be plain enough, because the 
number of cases is after all much smaller than in almost any other 
statutory determinable. It will hardly be necessary to say that 
most of our most specific statutes fall considerably short of this 
ready determinability, and consequently no great limitation is im- 
posed by the self-denying ordinance which renounces “ inter- 
pretation ” when the statute is plain. As a matter of fact, in most 
cases when courts say that a statute is plain and therefore needs 
no interpretation, they do so in the inverted fashion which marks 
so much of the judicial process. They have already interpreted, 
and they then declare that so interpreted the statute needs no 
further interpretation. 

The act of interpretation, however, is not that of rendering a 
determinable quite determinate. The determinate involved is the 
actual issue in litigation. As soon as it is made apparent that the 
statutory determinable does or does not cover this determinate 
event, the act of interpretation is finished. It consists therefore 
in making a determinable somewhat more nearly determinate. 
Our inquiry must then turn to the methods by which this is done. 

It has frequently been declared that the most approved method 
is to discover the intent of the legislator.** Did the legislator in 





18 It was repeated by Lord Justice Turner in an often cited judgment, Hawkins 
v. Gathercole, 6 De G. M. & G. 1, 22 (1855); by Blackburn, J., in River Wear 
Comm’rs v. Adamson, 2 App. Cas. 743 (1877), and by Birkenhead, L. C., and Lord 
Wrenbury in Viscountess Rhondda’s Claim, [1922] 2 A. C. 339. Tindal, C. J., 
called it the “ only rule,” in the Sussex Peerage Case, 11 Cl. & F. 85, 143 (1844), a 
phrase quoted by Lord Macnaghten in Vacher v. London Soc. of Compositors, 
[1913] A. C. 107, 118. Cf. Bacon, ABRIDGEMENT Stat. I, (5). It comes in as the 
last phrase of the fourth of the things which the barons of the exchequer said must 
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establishing this determinable have a series of pictures in mind, 
one of which was this particular determinate? On this trans- 
parent and absurd fiction it ought not to be necessary to dwell. 
It is clearly enough an illegitimate transference to law of concepts 
proper enough in literature and theology. The least reflection 
makes clear that the law maker, der Gesetzgeber, le législateur, 
does not exist,** and only worse confusion follows when in his place 
there are substituted the members of the legislature as a body. A 
legislature certainly has no intention whatever in connection with 
words which some two or three men drafted, which a considerable 
number rejected, and in regard to which many of the approving 
majority might have had, and often demonstrably did have, differ- 
ent ideas and beliefs. 

That the intention of the legislature is undiscoverable in any 
real sense is almost an immediate inference from a statement of 
the proposition. The chances that of several hundred men each 
will have exactly the same determinate situations in mind as pos- 
sible reductions of a given determinable, are infinitesimally small. 
The chance is still smaller that a given determinate, the litigated 
issue, will not only be within the minds of all these men but will 
be certain to be selected by all of them as the present limit to which 
the determinable should be narrowed. In an extreme case, it 
might be that we could learn all that was in the mind of the drafts- 
man, or of a committee of half a dozen men who completely ap- 
proved of every word. But when this draft is submitted to the 
legislature and at once accepted without a dissentient voice and 
without debate, what have we then learned of the intentions of 
the four or five hundred approvers? Even if the contents of the 
minds of the legislature were uniform, we have no means of know- 
ing that content except by the external utterances or behavior of 
these hundreds of men, and in almost every case the only external 





be “ considered for the sure and true interpretation of statutes.” Heydon’s Case, 3 
Co. 8a (1584). They must advance the remedy “ according to the true intent of the 
makers of the act.” Jbid. It is the limitation on the golden rule of “ plain ” inter- 
pretation. Jervis, C. J., in Mattison v. Hart, 23 L. J. C. P. 108, 114 (1854). Kent 
thought the real intent of the legislature was controlling. 1 Kent, Comm. 460. 

The American cases that have so declared run into the hundreds. One of the 
most recent is Takao Ozawa v. United States, 260 U.S. 178 (1922). 

14 He is no less a fiction if he is idealized as a presumed bonus pater patriae who 
wishes only the good of the people. Cf. REICHEL, op. cit. supra note 2, at 78. 
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act is the extremely ambiguous one of acquiescence, which may be 
motivated in literally hundreds of ways, and which by itself indi- 
cates little or nothing of the pictures which the statutory descrip- 
tions imply. It is not impossible that this knowledge could be 
obtained. But how probable it is, even venturesome mathemati- 
cians will scarcely undertake to compute. 

And if it were discoverable, it would be powerless to bind us. 
What gives the intention of the legislature obligating force? In 
theology or in literature, that question answers itself; but in law, 
the specific individuals who make up the legislature are men to 
whom a specialized function has been temporarily assigned. That 
function is not to impose their will even within limits on their 
fellow-citizens, but to “ pass statutes,” which is a fairly precise 
operation. That is, they make statements in general terms of 
undesirable and desirable situations, from which flow certain 
results. As a rule, the statements must be made in the words of 
a specified language. A statute made in Latin* at the present 
time is no statute, although the intention of the legislature can be 
as well or as ill made out from Latin as from English. A statute 
which presented a photograph of two automobiles and printed the 
legend beneath it that drivers who get into the situation pictured 
above would be prosecuted would not be a statute, although inten- 
tion would be no less easily, and perhaps more easily, discoverable 
in this way than in set words. When the legislature has uttered 
the words of a statute, it is fumctus officio, not because of the 
Montesquieuan separation of powers, but because that is what 
legislating means. The legislature might also be a court and an 
executive, but it can never be all three things simultaneously. 

And once the words are out, recorded, engrossed, registered, 
proclaimed, inscribed in bronze, they in turn become instrumen- 
talities which administrators and courts must use in performing 
their own specialized functions. The principal use is that of “ in- 
terpretation.” Interpretation is an act which requires an existing 
determinate event —the issue to be litigated — and obviously 
that determinate event can not exist until after the statute has 
come into force. To say that the intent of the legislature decides 
the interpretation is to say that the legislature interprets in ad- 





15 In re Lockett, 179 Cal. 581, 587, 178 Pac. 134, 137 (1919). 





872 HARVARD LAW REVIEW 


vance by undertaking the impossibility of examining a determin- 
able to see whether it can cover a situation which does not exist. 

The courts in England and America have generally qualified the 
“golden rule” that intent governs the meaning of a statute, by 
saying that it must be the intent “as expressed in the statute.” *° 
In that case, it would obviously be better to use the expression 
alone, without reference to the intent at all, since if the intent is 
not in the expression, it is nowhere. If the doctrine means any- 
thing, it means that, once the expression is before the court, the 
intent becomes irrelevant. 

A legislative intent, undiscoverable in fact, irrelevant if it were 
discovered, is the last residuum of our “ golden rule.” It is a 
queerly amorphous piece of slag. Are we really reduced to such 
shifts that we must fashion monsters and endow them with im- 
aginations in order to understand statutes? 

It may be that we shall fare better if we pursue the ordinarily 
hopeful course of examining history. As has been stated, this is 
the common practice in Continental countries, in which summaries 
of the legislative history of a statute are published with the statute 
itself. This is so much a matter of course that a different practice 
seems almost irrational.’’ In England, a very different practice 
has prevailed, at least in recent times. The legislative history of 
a statute is definitely excluded, even when adduced in support of 
an interpretation otherwise obtained.** And in Germany, there 
has been notable opposition to the process, which has been con- 
temptuously denominated Materialienkult.° In the United 
States, there is no general agreement. In interpreting the Con- 
stitution, the debates in convention are frequently resorted to, and 
in construing a great many statutes as well; but in other cases, it 
is declared that the English rule will be adhered to.” 





16 Two citations may suffice for the many which could be made. United States 
v. Goldenberg, 168 U. S. 95 (1897) ; The Sussex Peerage, 11 Cl. & F. 85 (1844). 

17 Compare the discussion of the point in (1919) 43 Revue GENERALE pu Droir 
56-57. 

18 y HatsBury, Laws or ENGLAND (1907) 141; Millar v. Taylor, 4 Burr. 2303, 
2332 (1769) ; Rex v. Board of Education, [1909] 2 K. B. 1045, 1057, 1072. 

19 Poewe, Der KAMPF UM EINE NEUE RECHTSPRECHUNG (1916) 10. 

20 We may contrast United States v. Trans-Missouri Freight Ass’n, 166 U. S. 
290 (1897), with Standard Oil Co. v. United States, 221 U.S. 1 (1911), and Binns 
v. United States, 194 U. S. 486 (1904). 
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As far as successive drafts of the statute and the debates in the 
legislature are concerned, the English rule has much to commend 
it. Successive drafts of a statute are not stages in its development. 
They are separate things of which we can only say that they fol- 
lowed each other in a definite sequence, and that one was not the 
other. But that fact gives us little information about the final 
form, since we never really know why one gave way to any other. 
There were doubtless many reasons, some of them likely enough 
to be personal, arbitrary, and capricious — the fondness of the 
draftsman for a special locution, his repugnance to another, a 
misconception of the associations of some word, a chance com- 
bination, and often enough a mere inadvertence. That is not to say 
that some conclusions, principally negative ones, can not be drawn 
from the legislative history of a statute. But in the end, all that 
we know is that the final form displaced the others, and that fact 
is not disputed. 

The legislative history ** based on the “ materials” does not 
therefore enable us to discover without more ado what determinate 
situations or events are included in the small or large group de- 
scribed by the statute. Technical devices have been resorted to, 
similar in theory to the processes by which, in mathematics or in 
the Aristotelian syllogism, propositions are reduced, simplified, 
transposed, and solved. Without examining the question whether 
these processes are abstractly applicable, it may be of interest to 
notice two such technical devices, both phrased in Latin and both 
widely employed. They are, expressio unius est exclusio alterius, 
and ejusdem generis. 

The rule that the expression of one thing is the exclusion of 
another is in direct contradiction to the habits of speech of most 
persons. To say that all men are mortal does not mean that all 
women are not, or that all other animals are not. There is no such 
implication, either in usage or in logic, unless there is a very par- 
ticular emphasis on the word men. It is neither customary nor 





21 The “ legislative history ” of a statute is taken to mean the successive forms 
in which the statute is found from the first draft presented until its final passage. 
That is different obviously from the history of the agitation which resulted in the 
fact that such a statute was proposed at all. It is this latter history which is con- 
tained in the famous four considerations established by the barons of the exchequer 
in Heydon’s Case, 3 Co. 8a (1584), and popularized by Blackstone, 1 Comm. 88 
et seq. 
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convenient to indicate such emphasis in statutes, and without this 
indication, the first comment on the rule is that it is not true. 

So far from being logical, as some courts have called it, it illus- 
trates one of the most fatuously simple of logical fallacies, the 
“illicit major,” long the pons asinorum of schoolboys.” And yet 
in a widely used cyclopedia, there are at least seven hundred cases 
cited in which the maxim has been “ applied or explained.” ** It 
has been called an axiom by the House of Lords, and it has been 
said of it that no maxim is of more general and uniform applica- 
tion.** Yet in the same case in which the House of Lords called it 
axiomatic, it was disregarded; *° and the first case of its “ applica- 
tion” cited in Corpus Juris is a case in the United States Su- 
preme Court in which it was rejected.” 

It must be clear that the only value which such a maxim or 
axiom or rule could have would lie in the existence of an infallible 
or approximately infallible test of its applicability. Emphasis will 
help us in ordinary speech, but except for such inferred emphasis 
as the general purpose of the act will enable us to apply, no other 
stress on the words will be apparent in the printed page. The 
question will accordingly be in every case, not whether or not the 
expression of one thing excludes everything else, but whether we 
are to deny or affirm this rule in this particular case. We shall 
evidently deny it or affirm it for some other reason than its axio- 
matic force, and it will be necessary to search for that other 
reason. 

The other rule, ejusdem generis, has a little greater foundation 
in logic and in ordinary habits of speech. But for that very reason 
it is of limited importance in discovering the determinates covered 
by the statute. There is no case in which the words “ other” or 
“ any other ” are used and applied, in which the same result could 
not have been reached if these words were absent. And where the 
courts have found that the phrase “ other ” has the effect of enor- 
mously increasing the number of determinates, it is generally at 





22 Cf. Jevons, ELEMENTARY Lessons IN Locic (1918) 132. 

23 (1921) 25 C. J. 220. 

24 See Saunders v. Evans, 8 H. L. Cas. 721, 729 (1861) ; Broom, Lecat Maxims 
.v.; Johnson v. Jordan, 2 Metc. 234, 261 (Mass. 1841). 

25 Saunders v. Evans, 8 H. L. Cas. 721 (1861). 

26 United States v. Barnes, 222 U.S. 513 (1912). 





STATUTORY INTERPRETATION 875 


the cost of making redundant all the previously enumerated ones. 
Thus we have the dilemma that when a long list of categories of 
things is supplemented by the phrase “ and other,” we may either 
omit these words or omit the preceding list.” The rule of ejusdem 
generis would have some value in cases in which the doctrine of 
“strict construction” applied. But since this doctrine, as we shall 
see, is really no longer applied in any proper sense, those cases do 
not seriously qualify the considerations presented. 

Our search for a method of finding a meaning in the statute will 
readily bring us to two which have at various times been employed 
or suggested, consideration of its purpose and consideration of its 
results. These are very different things, and any effort to combine 
them may lead to what was called in the case of Heck, “‘ method- 
ological bigamy,” ** in which the offspring of the one or the other 
union must necessarily be illegitimate. 

If by the purpose of a statute we mean the actual purpose enter- 
tained by those who framed it or voted it, the purpose is indis- 
tinguishable from the intention, and we should have the same 
difficulty already noted, that this purpose is practically undis- 
coverable and would be irrelevant if discovered. But the purpose 
of many entities may be something far simpler and more apparent, 
something which is evident in the character of the thing itself, the 
end or final cause in the Aristotelian sense as distinguished from 
its efficient or its material cause.” So, a razor is something to 
shave with, and we should know this without the least speculation 





27 This is less a criticism of the rule of ejusdem generis as a canon of interpreta- 
tion than it is a criticism of the legislative practice of using the lazy phrase “ and 
other.” It serves no purpose whatever in the absence of a clear test of when the 
rule of ejusdem generis is to be used and when not, and just how large idem genus 
is. In the case of Matter of La Société Francaise, 123 Cal. 525, 56 Pac. 458 
(1899), § 1276 of the Code of Civil Procedure, which read “any religious, benevo- 
lent, literary, scientific or other corporation,” was construed to mean any corpora- 
tion whatever, including a savings bank. If there had been no words “ and other ” 
this result could not have been reached, but there is scarcely a conceivable chari- 
table corporation which would not have fallen within the enumerated list. The 
phrase “and other” is usually disingenuous. It professes to be a modest admis- 
sion of human incapacity to be exhaustive. It is in reality a confession of human 
disinclination to think things through. The worst that could happen to a class not 
specifically included would be that its fate would be determined as though there 
were no statute, a situation which ought not to baffle common law lawyers. 

28 REICHEL, op. cit. supra note 2, at 67, n.1. 

29 ARISTOTLE, Puysics II, 3, 194b, 24, and METAPHYSICS 1013, a, 24. 
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as to the ideas which were in the manufacturer’s mind when the 
razor was made. There are some objects the purpose or end of 
which we can not decide on so easily. Doubtless only a technical 
expert could tell from looking at one of many machine parts, what 
it was for, but in most concrete objects, the purpose is self-evident. 

In the case of statutes also, it is rare indeed that we can not say 
positively what any particular statute is for, by reading it. A 
statute is quite generally a fairly specific statement. It asserts 
that something is to be done, and whatever uncertainty or vague- 
ness or ambiguities may exist as to the conditions under which it 
should be done, as a rule there is none as to the situation which the 
conditions are to give rise to. A statute which declares gambling 
contracts to be void may need a deal of interpretation, but its 
obvious purpose is to discourage gambling. 

But as a matter of fact, can we be quite sure about it? There 
are purposes and purposes. It is not so much that the same 
statute may be an obvious instrument to several ends simultane- 
ously, which is, after all, unlikely, but that nearly every end is a 
means to another end. We distinguish in our conduct and our 
thinking between immediate and ulterior purposes. And in most 
cases we contemplate a final or ultimate purpose which is in all 
likelihood vague and remote enough but is certainly not to be 
disregarded. 

If we then return to our gambling statute, can we say simply 
that its purpose is to discourage gambling? That is obviously a 
remoter purpose, but the immediate purpose is something less. It 
is to make it impossible to sue on gambling contracts, or at any 
rate to make their gambling character a defense. And it must be 
apparent that the immediate purpose will depend largely on the 
remoter purpose. Again, a statute making murder capital has as 
its immediate purpose the putting to death of murderers. But 
certainly a further purpose is to discourage murder. It may be 
said that its better and larger purpose is that its immediate one 
may never be effectuated. 

When we recall that the avowed and ultimate purposes of all 
statutes, because of all law, are justice and security, we have an 
additional fact to keep in mind. Surely it is not open to us to say 
that these purposes are too remote to be regarded, and in some 
cases there are solemn constitutional declarations that they must 
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be considered paramount. At all events, the long concatenation of 
means and ends leads to a final end or to a final group of ends, and 
if the immediately apparent or the “ primary ” purpose of a statute 
seems to point away from it, courts are quite properly and justly 
perturbed. 

There could be no better example of all this than the Statute of 
Frauds. The original statute passed by Parliament in 1677 states 
its purpose in the very name. It is to prevent frauds and per- 
juries. The means whereby this was to be achieved make up the 
immediate purpose of the statute. It was to make invalid to 
some extent many groups of oral contracts. There has probably 
never been a statute in which the immediate purpose has so fre- 
quently defeated the ulterior purpose as has been the case in this 
statute, and there is scarcely a group of these oral contracts in 
which the court has not struggled vigorously to prevent such a 
result. As a consequence, the number of determinate situations to 
which each of the larger determinables described by the statute 
might be reduced, has been constantly lessened, and this has surely 
gone on without much attention to those which the framers of the 
statute might have imagined. 

In fact, we must qualify the statement that the immediate pur- 
pose of the statute is generally apparent. It is commonly rather 
the ulterior purposes which are apparent. Only when we have 
made up our minds what the ulterior purpose really was shall we 
know, for example, the immediate purpose of a statute which 
makes gambling contracts “ void.” 

A contradiction between the primary and the ulterior purposes 
of the statute or the ultimate purpose of all statutes, will become 
apparent, if at all, only when we actually carry out or attempt to 
carry out the primary purpose. The method of “ interpreting” a 
statute by its results is therefore an almost inevitable consequence 
of the existence of a chain of purposes in every piece of legisla- 
tion. If courts tell us, and they often do, that the result is never to 
be considered, they are announcing a psychological impossibility. 

The immediate result of interpreting a statute is plain enough. 
The given determinate situation is or is not to be treated as one 
of the reductions of the larger determinable which the statute 
describes. But that can not be the result which will tell us how to 
interpret a statute, because we find this result only after we have 
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interpreted. What we mean therefore when we use a result as a 
method of interpreting statutes, is that we ask ourselves what 
remoter results will follow if this immediate one is effected. 
Courts are fond of pointing to the dangers incident to the inter- 
pretation they reject. It is curious that an apprehensive glance 
at disastrous future consequences is likely to be the mark of a 
court which considers itself conservative and which would repudi- 
ate as a radical and intolerable innovation * a method of inter- 
pretation consciously based on results. 

The method of results involves prophecy, which is in itself not 
a damning indictment. A certain amount of forecasting of proba- 
bilities is an essential element of human conduct; and there is no 
reason in the world to command judges not to indulge in it. Our 
difficulty lies in the skill with which the forecasting is done. 
When a court declares that a certain interpretation will lead to 
undesirable consequences and is therefore to be avoided, the strik- 
ing quality of this declaration is usually the grave doubt it elicits 
as to the accuracy of the forecast. 

We may sum up by saying that to interpret a law by its pur- 
poses requires the court to select one of a concatenated sequence 
of purposes, and this choice is to be determined by motives which 
are usually suppressed. To interpret it by its results is to 
prophesy probable consequences for one or another of several in- 
terpretations, and the basis of the calculus is equally undisclosed. 
And yet these two types of interpretation are not merely the com- 
monest in actual operation but are in most tases imperfectly con- 
cealed under so-called technical interpretations. 

It will be seen that so far as purposes or results are concerned, 
courts act in the case of statutes as they act when no statute is in 
question. But the necessity of considering precise words points 
to an important difference when a statute is to be applied, and 
imposes certain limitations in the application. Whether words be 
the skin of an idea, in the simile of Mr. Justice Holmes, or 
chameleons which take their color from their surroundings, in the 
figure occasionally used by Continental jurists, the skin, we must 





80 See Hammer v. Dagenhart, 247 U. S. 251, 385 (1918) ; Felts v. Edwards, 181 
Ky. 287, 204 S. W. 145 (1918) ; Jersey City v. North Jersey St. Ry., 72 N. J. L. 383, 
61 Atl. 95 (1905); Albermarle County Immigration Soc. v. Commonwealth, 103 
Va. 46, 48 S. E. 509 (1904). 
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remember, is already half filled; the chameleon’s natural gray 
shines through the red or green which it has assumed from its 
surroundings. Although we are convinced that hanging a mur- 
derer has no deterrent effect whatever, or has even a slight stimu- 
lating effect, we can scarcely recast the obvious immediate pur- 
pose of a statute which makes murder capital. Our manipulation 
of other elements of the judicial process, the ascertainment of the 
facts, the application of certain kinds of procedure, the attempt 
at securing pardon or commutation, will be affected by our selec- 
tion of an.ulterior purpose here, but hardly the “ interpretation ” 
of the statute itself. That, as far as its immediate purpose is con- 
cerned, takes little color from its ultimate purposes or from its 
probable consequences.** Similarly, the Statute of Frauds will 
permit of a considerable reduction of extension, but it is not pos- 
sible to refuse to apply the statute in every case where there is 
hardship to the plaintiff or overreaching by the defendant. The 
immediate purpose after all is partially immutable, and a certain 
number of honestly made and just claims will be unenforceable, 
despite the fact that the announced purpose of the statute is to 
prevent only dishonest claims from being enforced. 

Accordingly, the determinate situation posited by a statute has 
after all a maximum and a minimum of extension. These limits 
are either apparent to any intelligent person reading the statute 
or they will never be known at all, and the statute may be disre- 
garded as completely meaningless and therefore useless. If we 
agree to call these limits the “ plain meaning ” of the statute, there 
can be no quarrel with that designation. But the famous rule that 
interpretation is inadmissible under such a plain meaning does not 
follow at all, since there is ample room within these limits for a 
choice of purposes and a selection of determinates to effect them. 

That almost any determinable situation posited by a statute is 
capable of expansion or contraction is recognized in the frequent 





81 An even clearer case is presented by the many statutes in Western states 
granting a bounty for coyote scalps. The ultimate purpose was unquestionably 
that of extirpating coyotes, or, at any rate, of reducing them in number. It turned 
out that coyote farms were established and coyotes bred in order to collect the 
bounty. Yet the statute was so nearly determinate that it took little color from 
this remoter result, and it would have been an unlawful violation of duty for a 
court to disregard the sharp limitations of the statutory extensibility. Cal. Stat. 
1891, 280, repealed by id. 1895, 1. 
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differentiation between restrictive and liberal constructions. On 
the lips of opponents, the terms “strict” and “ liberal” become 
changed to “ rigid” and “ loose,”’ but they are obviously instances 
in which a small number of determinates is preferred to a great 
number, or vice versa. A strict construction is resorted to when 
it is desired to exclude a determinate which might readily enough 
be included within the statute. Liberal construction, as a rule, 
merely means that no such effort of exclusion will be made. 

These tendencies are perfectly intelligible, and to know when 
a strict interpretation is to be applied and when it is not, would be 
of distinct value. Unfortunately the statements made on this 
question do not help us. When we read that laws enacted “in 
the interest of the public welfare or convenience, for the construc- 
tion of works of great public utility, for the protection of human 
life or in regard to the rights of citizenship; for the prevention of 
fraud; or providing remedies against public or private wrongs, 
should be liberally construed,” ** we are not aided much by an 
enumeration which includes almost every type of legislation that 
we can imagine, particularly when we are almost immediately 
referred to a case in which liberal construction is to be restricted 
to an attempt at effectuating only the “ specified” purposes and 
objects of the statute. Similarly, the rule that remedial statutes 
are to be liberally construed ** has the qualification that this con- 
struction is never to be applied so as to extend the application of 
statutes to cases not within the contemplation of the legislature. 
The doctrine that statutes in derogation of the common law or 
common right, statutes conferring privileges, and all penal stat- 
utes are to be strictly construed ** would be a little clearer and 
easier to deal with if it were not so often disregarded, and if logi- 
cally indistinguishable precedents were not present for the appli- 
cation and the rejection of the rule of strict construction in these 
cases. 

Nevertheless, every process of interpreting statutes is ulti- 
mately a choice between a strict or a slightly less strict construc- 





82 The enumeration is found in (1910) 36 Cyc. 1173, and is in part derived from 
1 Bi. Comm. 87-89. 

88 Jbid. at 87; Hudler v. Golden, 36 N. Y. 446 (1867) ; Camunas v. New York 
& P. R.S.S. Co., 260 Fed. 40 (C. C. A. 1st, 1919). 

84 1 Br. Comm. 89; Corrigan v. United States, 298 Fed. 610 (S. D. N. Y. 1923). 
But cf. Ash Sheep Co. v. United States, 252 U. S. 159 (1920). 
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tion. A determinate that is sought to be brought within a statute 
is almost always capable of being included if the statutory deter- 
minable is made as inclusive as the limits indicated by the words 
will allow. The question is whether the limits will be extended to 
include this determinate or not. Strict or liberal construction or 
interpretation is therefore the ordinary process of interpretation, 
tout simple. If in the cases where “strict ” interpretation is said 
to be necessary, strict interpretation were taken to mean the least 
possible number of determinates, we should have a practicable, if 
unsatisfactory, rule. But it does not seem to mean this, and with- 
out a definite limit at which to stop and with a practice which 
frequently ignores the rule altogether, the terms lose most of their 
significance. 

We are therefore still sadly to seek in attempting to discover on 
what basis a statutory determinable is made to stop just outside a 
particular determinate. The “plain meaning” of the statute of- 
fers us a large choice between a maximum and a minimum of ex- 
tension. The “ intent of the legislature ” is a futile bit of fiction. 
The “purpose” requires a selection of one of many purposes. 
The “ consequences ” involve prophecy for which the courts are 
not particularly prepared, and in which, by any calculus of proba- 
bilities, several choices of results are open. 

But since a choice implies motives, it is obvious that, some- 
where, somehow, a judge is impelled to make his selection — not 
quite freely, as we have seen, but within generous limits as a rule 
— by those psychical elements which make him the kind of per- 
son that he is. That this is pure subjectivism and therefore an 
unfortunate situation is beside the point. It is hard to see how 
subjectivism can be avoided or how the personality of the judge 
can be made to count for nothing in his decision on statutory in- 
terpretation as on everything else.** The most deplorable results 





85 The contrast that sociologic jurists are fond of making between subjectivism 
and their own methods is based on the assumption that sociologic values or goals 
are clear and demonstrable. It may be doubted whether this is true. After all, a 
decision is a selection, and a selection must be motivated. A Tory will on sound 
sociologic principles select a result which will establish property, exalt conventional 
morality and repress malcontents. A Radical will be equally sociologic in being less 
concerned with these ends. It is highly likely that if statutes are couched in ap- 
proved sociologic terminology, either type of sociologist will be given a free rein 
to secure his desired goal. 
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of subjectivism need not be apprehended, since the tendency to 
follow precedents in statutory interpretations as well as else- 
where * relieves the court of some of its burdens, and since judges 
are members of their several groups and, like all other citizens, 
exhibit more group traits than individual ones. 

But it may well be said that the presence of so many confused, 
contradictory, and meaningless “theories” and “ methods” of 
interpretation creates a turbid atmosphere about courts, which is 
not conducive to clear thinking. The best we can say about it is 
that the sound sense of many judges will frequently penetrate this 
smoke screen and reach results that seem satisfactory, but it is 
often done half-consciously and almost surreptitiously. 

Clarity would manifestly be secured by singleness of avowed 
method. If we must select one, it is hard to see how we can avoid 
selecting that method which is the commonest in practice, if the 
least announced. The statute—the lex /ata — creates limits on 
both sides of strictness and liberality. Within them, any decision 
to interpret strictly — that is, any decision to exclude a particular 
determinate — might with advantage be consciously rendered, as 
is so often done semi-consciously or covertly, on the basis of its 
probable consequences. Judges will perhaps have to seek special 
and expert guidance as to what those consequences will be — espe- 
cially in those many cases in which a limited and highly specialized 
group of economic activities is involved. 

When they have properly equipped themselves with the mate- 
rial competence necessary to make an intelligent conjecture of 
results, we shall doubtless find a considerable difficulty in making 
them desire one result rather than another. A judge may well be 
free from the sophismes du coeur which M. Fabreguettes has so 
eloquently described,*” but he cannot be free from some prefer- 
ence. When he discovers that the exclusion of a given determi- 
nate will have a certain effect, he must decide whether he wishes 
that effect.** If the matter is one which is intimately connected 





86 I have deliberately omitted all discussion of the weight to be assigned to 
previous interpretations of statutes by the same court. That is a question of stare 
decisis, as ticklish a subject to revive as Yorkshire schools, and far too important to 
be discussed casually. 

87 FABREGUETTES, LA LOGIQUE JUDICIARE 436 et seq. 

88 Perhaps the best examples of this effect on interpretation are two much dis- 
cussed cases. In Holy Trinity Church v. United States, 143 U. S. 457 (1892), the 
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with other elements of the social or economic order, it is worse 
than idle to profess that he will disregard the connection and select 
as a desirable consequence something which he does not wish to 
happen. 

There would then be two questions of importance in the inter- 
pretative process. The first would be: Can the statutory deter- 
minable in the widest range be taken to include the determinate 
before the court? The more nearly determinate the statute is, the 
easier that question will be to answer. It is far easier to make a 
statute which contains large determinables than limited ones, but 
if we wish to see clearly and with brief consideration what the 
maximum and minimum of extension is, in any determinable, we 





Court examined the contract labor law which forbade the encouragement of an 
alien to migrate to the United States in order to perform services of any kind, and 
asked itself whether the employment of an English clergyman by a wealthy and 
distinguished Protestant Episcopal church was an encouragement to migrate in 
order to perform services of any kind. It could easily be included, of course, in the 
large determinables of the statutory expression. The Court found a legislative in- 
tention, for which there was not an atom of evidence, that it was not to be in- 
cluded. The only obvious purpose of the statute was to prevent foreign labor from 
being imported to the United States in order to compete with local labor. But 
that was not the only purpose the statute might well have had. The narrowing of 
the determinable so that this determinate was not included was almost certainly 
motivated by the feeling of men trained to respect an established Christian de- 
nomination which by virtue of its history could hardly fail to look abroad 
frequently for its ministers. 

In Caminetti v. United States, 242 U. S. 470 (1917), the so-called Mann Act 
came into question. 36 Stat. 825 (1910), 18 U. S. C. § 398 (1926). The act made 
it a felony to aid in the transportation of any woman or girl for the purpose of pros- 
titution or debauchery, or for any other immoral purpose; the Court held it ap- 
plicable to the case of a couple who had voluntarily crossed a state border and 
after having crossed it were guilty of an offense which in their own state would 
have been immoral but not criminal. The legislative intent was urged upon the 
Court and rejected. 242 U.S. at 484. One of the known purposes of the statute 
was to prevent traffic in prostitution. A great many persons certainly believed this 
was the sole purpose. The Court chose to make the determinable large enough to 
include this special case of illicit relations, and it can hardly be doubted that in 
doing so, it was influenced by the disinclination to seem to condone a moral dere- 
liction. If the Court had considered probable consequences, it might perhaps have 
foreseen that such an interpretation made the statute a ready instrument of black- 
mail and did not appreciably decrease the instances of sexual irregularity. But the 
contrast between the two interpretations illustrates clearly the effect of social 
motives in deciding where the determinable is to be limited. The Court desired to 
support religion in every way. It did not desire to connive at sexual immorality in 
any way. 
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must avoid words like “ just ” and “ reasonable ” and “ property ” 
and similar almost indefinitely extensible terms. These words 
have so little color of their own that they can be made to take al- 
most any hue we desire. 

The second question would be: Will the inclusion of this par- 
ticular determinate in the statutory determinable lead to a desir- 
able result? What is desirable will be what is just, what is proper, 
what satisfies the social emotions of the judge, what fits into the 
ideal scheme of society which he entertains. The dangers, what- 
ever they are, which are involved in a Gefihlsjurisprudenz can in 
no system be completely avoided. An attempt to avoid them by 
declaring that judges must be guided by broad principles and not 
by particular situations is inevitably futile, because the broader 
the principle, the wider the scope of the personal predilections of 
the judge. If there is a glaring contradiction between what the 
judge thinks desirable and what the great majority of the com- 
munity so considers, the community must, in its legislative func- 
tion, limit as carefully as it can by more easily determinable 
categories the range within which the judge shall select his de- 
sirables. But the legislature can not both have its cake and eat it. 
It can not indulge itself in using large, round, sonorous words and 
then complain that courts do not treat them as precise, definite, 
and unreverberant. 

It is quite true that courts might deliberately go beyond the 
limits set within the determinables of the statute. They might 
decide contra legem. This is a constant reproach directed against 
those who make much of gaps in the law. One might say that 
under a clear theory of interpretation, courts will less frequently 
judge contra legem than they do now, because there will be fewer 
screens behind which they may do so. But if we lay aside the 
theologic prepossessions which make the humdrum instrumental- 
ity of statutes a fiat of semi-divine wisdom, we must also lay aside 
the awe which has surrounded the judge from the time in which 
their lordships on the bench represented sovereign power in an 
immediate fashion. A more pliable and manageable system of 
enforcing judicial responsibility than any we now have might 
effectively lessen the dangers of arbitrary action on the part of the 
courts. Judges who decide contra legem are under our present 
system impeachable. That method of discipline generally col- 
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lapses by its own weight. But a disciplinary tribunal which could 
suspend, reprimand, remove, fine, or sentence to pecuniary repara- 
tion, might work, even though the suggestion causes a shudder to 
common law lawyers. 

Obviously we can not reasonably hope that a unified and clear 
system of statutory interpretation by means of a competent cal- 
culus of probable consequences will be adopted in set terms. The 
murky terminology and the cardboard structures of technical 
devices are consecrated, and in all likelihood will need something 
like a juristic revolution to destroy. This fact will continue to be 
one of the chief sources of that unhealthy severance between legal 
thinking and any other thinking, which has already worked no in- 
considerable mischief. On statutory interpretation, laymen feel 
themselves more nearly able to meet lawyers on equal terms than 
on questions of traditional legal principles. If judges refuse to 
discard such absurdities as expressio unius, if they will play fast 
and loose with “plain meanings” on which substantial judicial 
authorities can not themselves agree, if they will impute imaginary 
intentions to fictitious entities, if they will arbitrarily select pur- 
poses and equally arbitrarily forecast consequences, they can not 
hope to convince laymen that they are acting rationally or use- 
fully. To act rationally and usefully and then to disguise the fact 
by a self-stultifying “technique” *° is unfortunately likely to be, 
in the future as it has been in the past, the only method by which 
lawyers and courts can deal with the statutes from which com- 
munities so naively expect an efficacy ex opere operato. 


Max Radin. 


UNIVERSITY OF CALIFORNIA SCHOOL OF JURISPRUDENCE. 





88 The use of this technique is a sort of procedure into which legal argumenta- 
tion must fit itself, at whatever cost to common sense or consistency, just as older 
forms of pleading gave a rigid mould into which judicial processes had to be cast. 
If it were recognized as purely procedural, the mischief would be slight. 
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A NOTE ON “STATUTORY INTERPRETATION ” 


PASSING acquaintance with the literature of statutory in- 
terpretation evokes sympathy with the eminent judge who 
remarked that books on spiritualism and statutory interpretation 
were two types of literary ebullitions that he had learned not to 
read. Mr. Radin’s plea for realism in the science of interpreting 
statutes must thus fall on not unwilling ears. With such a slogan, 
volunteers for the fray should readily spring to his standard. But 
to learn, when the smoke of battle has cleared away, that the prize 
of victory is but Gefihlsjurisprudenz savors too much of the 
saddening process of making the world safe for democracy. 
Surely what Broom, Coke, Bacon, Austin, and Lieber dignified 
with the conception of a science deserves a better fate than the 
surrender implicit in the resort to Gefihlsjurisprudenz. 

The Anglo-American scheme of government conceives of law- 
givers apart from and at times paramount over courts. Such a 
function, commonly vested in a legislature, presupposes an intel- 
ligible method of making known to the organs of administration, 
courts or otherwise, its desires and hopes. That method centuries 
ago crystallized into the formalism of passing statutes. It is from 
such a conception that one derives the rule of statutory inter- 
pretation emphasizing the intent of the passer of statutes.* 

The fact that in the name of such a rule fictitious intents of 
legislatures have been derived by courts to conceal the fact that 
they, rather than the legislature, were in this instance the law- 
givers, does not impeach the validity of the rule, but merely dem- 
onstrates an inapposite case for its application. The more multi- 
tudinous such cases, the more necessary the insistence upon the 
limits of such arule. A hundred years ago Austin sought to define 
its boundaries by distinguishing between genuine and spurious 
interpretation,” always a nice and often an elusive distinction. 
Even this distinction fades in the face of Mr. Radin’s attack that 
regards the intent of the legislature as undiscoverable, and if dis- 





1 This phrase is used to avoid the ambiguities inherent in the “ lawgiver.” 
2 AUSTIN, JURISPRUDENCE (5th ed. 1885) 989. See also Pound, Spurious Inter- 
pretation (1907) 7 Cor. L. REv. 379. 
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coverable, irrelevant,’ and thus limits legislative power to the 
crypticism of “ passing statutes.” 

That a discoverable intent — record evidence that a particular 
determinate underlay a general determinable *— is irrelevant to 
the judge called upon to decide the same concrete case thereto- 
fore presented to the legislature in a hypothetical form,” disre- 
gards not only theoretical but practical considerations of Anglo- 
American government. It is a commonplace of our political 
thought that it is the task of the legislature to express the state’s 





8 To illustrate his point that the intent or will of the legislature is irrelevant, 
Mr. Radin asserts that a statute made in Latin is at the present time no statute. 
The case cited, In re Lockett, 179 Cal. 581, 178 Pac. 134 (1919), held unconstitu- 
tional a statute punishing the crime of “ fellatio,” but rested on the peculiar pro- 
visions of the California constitution (art. IV, $24) requiring all laws to be pub- 
lished in no other than the English language. A criminal statute so framed might 
also fall afoul of the American constitutional doctrine of United States v. Cohen 
Grocery Co., 255 U. S. 81 (1921). Obviously such authorities can not support the 
broad statement. Mr. Radin is, of course, aware that many early English statutes 
were framed in Latin, and that some of these as common law statutes are still the 
law of many American states, to say nothing of England. Mr. Radin himself uses 
the term “ipso facto” in a hypothetical statute of his own making. P. 869. Of 
course, the answer is that such a phrase, although italicized, has been Anglicized. 
But in view of the fact that WEBSTER, REVISED UNABRIDGED DICTIONARY OF THE 
EnGLisH LANGUAGE carries the phrase only in its Glossary of Foreign Words, its 
use should be avoided by the careful draftsman of a California statute. 

Mr. Radin also insists that statutes must be phrased in words, and consequently 
that an attempt to convey the legislature’s meaning by pictorial representation 
would be nugatory. For this he offers no authorities. But many statutes and 
ordinances of this character are to be found in the books, whose effectiveness as 
statutes has never been questioned. See, e.g., Idaho Laws 1891, p. 73, § 51, making 
use of a diagram to illustrate how polling places are to be constructed; Detroit 
Comp. Ordinances 1920, 227, using a diagram to illustrate how a gasoline test is to 
be conducted; Louisville Gen. Ordinances 1919, p. 529, §§ 17, 18, using diagrams to 
illustrate traffic regulations; Chicago Mun. Code 1922, § 4090, fixing boundaries by 
reference to a map which is expressly attached to and made part of the ordinance; 
4 & 5 GEO. 5, c. 50, pp. 203-06 (1914), using the dot-dash system to establish 
international marine signals; or Det. Rev. Cope (1915) § 387, establishing the 
official seal of the state by reference to a recorded design. This list might be 
indefinitely extended. 

4 These terms are borrowed from Mr. Radin and sought to be used in the man- 
ner in which he employs them. P. 868. 

5 Mr. Radin’s objection to the impossibility of interpreting in advance from 
hypothetical determinates is, to me, unintelligible. Pp. 871-72. It is true that any 
hypothetical determinate will not exactly correspond with a later actual determinate. 
But if differences are to be regarded to the exclusion of similitudes, one is driven 
to the neo-Aristotelian fallacy of being unable to find more than one rose. 
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changing conceptions of legal relationships and to make these 
conceptions effective. The tenure of the legislator, his paro- 
chial interests, his opportunities for extended investigation and 
debate, his unlimited powers of choice between competing de- 
vices, the numbers that he must convince, and the ephemerality 
of his conclusions, all make for emphasizing the importance of his 
intent. One further consideration, especially significant to those 
who advocate the principles of Gefihlsjurisprudenz, and pointing 
to the necessity of preferring from the sociological standpoint the 
Gefiihl of the legislator to the Gefihl of the judge, is epigrammati- 
cally summed up by Dicey when he says: “If a statute . . . is 
apt to reproduce the public opinion not so much of today as of 
yesterday, judge-made law occasionally represents the opinion of 
the day before yesterday.” ° 

The real difficulty is not that the intent is ievelevant but that the 
intent is often undiscoverable, especially when the passer of stat- 
utes is, in most cases, a representative assembly. Intent is unfor- 
tunately a confusing word, carrying within it both the teleological 
concept of purpose and the more immediate concept of meaning — 
the assumption that one or more determinates are embraced within 
a given determinable. Purpose and meaning commonly react 
upon each other. Their exact differentiation would require an ex- 
tended philosophical essay. But it may be noted that intent 
when used to mean purpose usually will be found to accompany 
the process of spurious interpretation, whereas intent when used 
as equivalent to meaning commonly accompanies the process 
of genuine interpretation, although, as I have said, the distinction 
between these processes is a nice one. 

The assumption that the meaning of a representative assembly 
attached to the words used in a particular statute is rarely discov- 
erable, has little foundation in fact. The records of legislative 
assemblies once opened and read with a knowledge of legisla- 
tive procedure often reveal the richest kind of evidence. To in- 
sist that each individual legislator besides his aye vote must also 
have expressed the meaning he attaches to the bill as a condition 
precedent to predicating an intent on the part of the legislature, 
is to disregard the realities of legislative procedure.’ Through the 





6 Dicey, Law AND OPINION IN ENGLAND (1926) 369. 
7 Mr. Radin is correct in his assumption that even in a large representative as- 
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committee report,® the explanation of the committee chairman,’ 
and otherwise,”® a mere expression of assent becomes in reality a 
concurrence in the expressed views of another. A particular de- 
terminate thus becomes the common possession of the majority 
of the legislature, and as such a real discoverable intent. 
Legisiative history similarly affords in many instances accurate 
and compelling guides to legislative meaning. Successive drafts 
of the same act do not simply succeed each other as isolated 
phenomena, but the substitution of one for another necessarily 
involves an element of choice often leaving little doubt as to the 
reasons governing such a choice. The voting down of an amend- 
ment or its acceptance upon the statement of its proponent again 
may disclose real evidence of intent.’* Changes made in the light 





sembly the debate on statutes passed by it will not call forward external utterances 
or significant behavior on the part of “ hundreds of men.” Pp. 870-71. Rarely 
does a debate evoke more than a handful, and the yea and nay votes of the non- 
participants by every reasonable intendment must be taken to adopt their views. 
Of course, no such assumption can be indulged in where the variance between the 
views of the participants is impossible of such bifurcation as legislative procedure 
demands. See, e.g., the varying views of the intent of the First Congress upon the 
President’s power of removal. Taft, C. J., and Brandeis, J., in Myers v. United 
States, 272 U. S. 52, 123-27, 285 (1926); Corwin, THE PRESIDENT’s REMOVAL 
Power (1927) 12-13. 

8 Cf. Tagg Bros. & Moorhead v. United States, 50 Sup. Ct. 220 (U. S. 1930) ; 
Shaik Moosa v. Shaik Essa, 8 Ind. L. R. (Bomb.) 241, 247 (1884). 

9 Cf. St. Louis S. W. Ry. v. United States, 262 U. S. 70, 76 (1923); United 
States v. St. Paul M. & M. Ry., 247 U.S. 310 (1918). 

10 Cf. Penn Mut. Life Ins. Co. v. Lederer, 252 U. S. 523, 534 (1920). 

11 Cf. United States v. Pfitsch, 256 U. S. 547 (1921); Hood Rubber Co. v. 
Commissioner of Corporations, 167 N. E. 670 (Mass. 1929). See also the light 
thrown upon the interpretation of § 34 of the Judiciary Act of Sept. 24, 1789, by 
the discovery of the original draft of that section, in Warren, New Light on the 
History of the Federal Judiciary Act of 1789 (1923) 37 Harv. L. REv. 49, 85. 

12 An illustration of this will be found in the debate on the Trade Disputes Act 
of 1906. Sir Charles Dilke moved the amendment of § 3 of that act so as to make 
non-actionable an act done in furtherance of a trade dispute “on the ground only 
that it induces some other person to break a contract of employment.” 162 Partia- 
MENTARY DeEBATES (4th ser. 1906) 1678. Mr. Rufus Isaacs rightly objected to the 
ambiguity inherent in the phrase, inasmuch as it was uncertain whether the im- 
munity extended to malicious inducements of breach of contract — malicious in 
the wide sense in which courts theretofore had used that term as illustrated by 
South Wales Miners’ Fed. v. Glamorgan Coal Co., [1905] A. C. 239 —and thus 
whether the amendment extended any further than restating the existing law. 
Ibid. at 1679. Sir Frederick Banbury then moved to incorporate the Glamorgan 
doctrine by amending the amendment so as to insert after “induces” the words 
“ otherwise than maliciously.” Jbid. at 1685. Sir John Walton, attorney-general 
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of earlier statutes and their enforcement,’* acquiescence in a 
known administrative interpretation,* the use of interpreted lan- 
guage borrowed from other sources,*° all give evidence of a real 
and not a fictitious intent, and should be deemed to govern ques- 
tions of construction. The real difficulty is twofold: that strong 
judges prefer to override the intent of the legislature in order to 
make law according to their own views,** and that barbaric rules 
of interpretation too often exclude the opportunity to get at legis- 
lative meaning in a realistic fashion.*’ The latter, originating at a 
time when records of legislative assemblies were not in existence, 





and spokesman for the administration, refused to accept the Banbury amendment 
because in his opinion the purpose of the Dilke amendment was to abrogate the rule 
of the Glamorgan case. Ibid. at 1686, 1691. With the voting down of the Ban- 
bury amendment and the acceptance of the Dilke amendment, Mr. Isaacs’ original 
query was answered — “ malice in law ” was insufficient to make actionable induc- 
ing a breach of contract in furtherance of a trade dispute Whether “ malice in 
fact” would make such inducement actionabie was, however, left open to “ inter- 
pretation.” It is significant in the light of these events that the later English cases, 
though hesitant in their conception of the meaning of “ trade dispute” and “ con- 
tract of employment,” have never doubted but that mere malice in law was insuffi- 
cient to make such conduct actionable. Cf. Conway v. Wade, [1909] A. C. 506; 
Valentine v. Hyde, [1919] 2 Ch. 129; White v. Riley [1921] 1 Ch. 1; Brimelow v. 
Casson, [1924] 1 Ch. 302; Hodges v. Webb, 89 L. J. Ch. (N.s.) 273 (1920); Dalli- 
more v. Williams, 30 T. L. R. 432 (1914); Long v. Larkin, [1914] 2 Ir. R. 285. 

13 Cf. Brandeis, J., dissenting, in Dahnke-Walker Co. v. Bondurant, 257 U. S. 
282, 299 (1921). 

14 Cf. Patterson v. Louisville & Nashville R. R., 269 U. S. 1 (1925). 

15 See Note (1930) 43 Harv. L. Rev. 623, for an analysis of the realities of this 
situation. 

16 See, e.g., the protest of Brandeis, J., against the adoption of such methods. 
Railroad Comm. v. Los Angeles Ry., 50 Sup. Ct. 71, 76 (U.S. 1929). 

17 For example, in Queen-Empress v. Bal Gangadhar Tilak, 22 Ind. L. R. 
(Bomb.) 112, 126-28 (1897), counsel sought to read the speech of the Legal Mem- 
ber of the Legislative Council, Sir James Stephen, proposing the enactment whose 
construction was in issue. The court ruled the speech inadmissible but added: 
“Mr. Pugh can, of course, read any passages from Sir James Stephen’s speech as a 
part of his address, and as stating his own argument in words which he adopts as his 
own, but he cannot cite them as Sir James Stephen’s opinion and as authority show- 
ing the construction to be put upon the section.” Or compare Fuller, C. J., in 
Dunlap v. United States, 173 U. S. 65, 75 (1899): “ Without questioning the doc- 
trine that debates in Congress are not appropriate sources of information from 
which to discover the meaning of a statute passed by that body, United States v. 
Trans-Missouri Freight Ass’n, 166 U. S. 290, 318, it is nevertheless interesting to 
note that efforts were made in the Senate to amend the bill. . . .” Literal inter- 
pretation is scarcely to be expected of the text, “.. . let not thy left hand know 
what thy right hand doeth.” 
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deserve no adherence in these days of carefully kept journals, de- 
bates, and reports. Unfortunately they persist with that tena- 
ciousness characteristic of outworn legal rules. Strong judges are 
always with us; no science of interpretation can ever hope to curb 
their propensities. But the effort should be to restrain their tend- 
encies, not to give them free rein in the name of scientific juris- 
prudence. 

When the intent or meaning of the legislature is discoverable, 
statutory interpretation posits no serious problem except the po- 
litical one of insistence upon judicial humility. The real prob- 
lems arise where the meaning of the legislature is not discoverable. 
Here the gravest sins are perpetrated in the name of the intent 
of the legislature. Judges are rarely willing to admit their réle 
as actual lawgivers, and such admissions as are wrung from their 
unwilling lips lie in the field of common and not statute law. To 
condone in these instances the practice of talking in terms of the 
intent of the legislature, as if the legislature had attributed a par- 
ticular meaning to certain words, when it is apparent that the 
intent is that of the judge, is to condone atavistic practices too 
reminiscent of the medicine man. No compromise can be had on 
this issue. But is the alternative Gefihlsjurisprudenz or, better, 
Freiegesetz findung? ** 

A statute rarely stands alone. Back of Minerva was the brair 
of Jove, and behind Venus the spume of the ocean. So of the 
statute, it is the culmination often of long legislative processes, too 
rarely understood by the mere lawyer, and too rarely studied to 
have been lifted from the contempt bred of ignorance. Such ma- 
terial frequently affords a guide to the intent of the legislature 
conceived of in terms of purpose. To deal, for example, with the 
Trade Disputes Act of 1906 without regard to the fact that it 
followed upon a Liberal-Labor victory, would be to thwart known 
legislative hopes and desires.’® It is done unquestionably. The 





18 No better evidence of the dangers inherent in Freierechtsfindung need be ad- 
duced than that in Radin, The Good Judze of Chateau-Thierry and His American 
Counterpart (1922) 10 Cari. L. REv. 300. 

19 What hearings, departmental reports, committee reports, and the then state 
of public opinion can furnish as to the direction of legislative purpose, is well 
illustrated by Omaechevarria v. Idaho, 246 U. S. 343 (1918). Compare the method 
of construing § 611 of the Revenue Act of 1918, of Mack, J., in Regle Coal Co. v. 
Bowers, 37 F.(2d) 373 (S. D. N. Y. 1929), with that of Foster, J., in United States 
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mutilated Clayton Act bears ample testimony to the “day before 
yesterday ” that judges insist is today.*° But this is simply the 
price we pay for judicial independence. To ignore legislative proc- 
esses and legislative history in the processes of interpretation, is 
to turn one’s back on whatever history may reveal as to the direc- 
tion of the political and economic forces of our time. 

It must be insisted that the legislative purposes and aims are the 
important guideposts for statutory interpretation, not the de- 
siderata of the judge. And there is a world of difference between 
an attitude of mind that honestly seeks to grasp these and give 
them effect, and one that cavalierly throws them overboard and 
leaves us to the mercy of the judge’s “ day before yesterday.” The 
so-called rules of interpretation are not rules that automatically 
reach results, but ways of attuning the mind to a vision compa- 
rable to that possessed by the legislature. The vision of itself 
rarely actually grasps the particular determinate, but the eye once 
aligned in the same direction will more probably place a particular 
determinate in its appropriate spot. The despised rules of ex- 
pressio unius exclusio alterius,** presumptions of strict and liberal 
interpretation, are of this character. They predicate attitudes of 
mind more likely to recreate the atmosphere surrounding the 
statute in its passage and thus more likely to give effect accurately 
to the real legislative purpose. Like most “rules of law,” they 
solve only the obvious case, and give a direction for profitable 





v. Burden, Smith & Co., 33 F.(2d) 229 (C. C. A. 5th, 1929). See also Piedmont 
Coal Co. v. Seaboard Fisheries Co., 254 U. S. 1 (1920). 

20 See FRANKFURTER AND GREENE, THE LABOR INJUNCTION (1930) 176; Powell, 
The Supreme Court’s Control Over the Issue of Injunctions in Labor Disputes 
(1928) 13 Acap. or Pot. Scr. Proc. 37, 56. 

21 Mr. Radin’s contention that this maxim is in direct contradiction to the 
habits of speech of most persons may or may not be right. But it neglects the fact 
that the maxim deals with the speech of the legislature and not that of most per- 
sons. The speech of the legislature is directed towards a moving scene in the 
effort to affect its direction. The illustration that a statement that all men are 
mortal does not mean that all women are not, has consequently no relevance. A 
better illustration is that of a football game. The announcer’s statement that X 
has taken the place of A at left end would ordinarily not imply that Y also takes 
the place of B at right end. True, the announcer may have been mistaken, or the 
spectator’s desire to see Y take the place of B may be so overpowering that to his 
mind such a substitution has taken place. It is in this latter class of cases that the 
maxim expressio unius is broken by the judge who conceives the announcer to have 
been mistaken, or whose eagerness runs away with his powers of understanding. 





A NOTE ON “STATUTORY INTERPRETATION ” 893 


thinking about the difficult ones. And it is true of them, as of 
most “ rules of law,” that occasions will arise when they must be 
broken. 

The use of extrinsic aids to statutory interpretation thus has 
real and not illusory significance. Hopeful developments toward 
a science of statutory interpretation must be in the direction of 
devising means of properly evaluating the effectiveness to be given 
such extrinsic aids. Of course, guessing will not thereby be 
eliminated; but what science, natural or otherwise, has eliminated 
the necessity for guesswork? Nevertheless the emphasis must lie 
upon the honest effort of courts to give effect to the legislature’s 
aims, even though their perception be perforce through a glass 
darkly. There will and must remain that group of cases — smaller 
than is generally supposed — where no meaning, aim, or purpose 
of the legislature is at all capable of apperception. Here and 
here alone does talk of the intent of the legislature become mean- 
ingless and barbaric. And here society and the legislature both 
entrust themselves to the law-making powers of courts. No 
science of law has yet done away with the need for such occasional 
legislation; a science of statutory interpretation can hardly hope 
to fare better. But the insistence of both must be that judicial 
legislation shall concern itself only with the interstitial tissues of 
the body politic and not its gristle. 

James M. Landis. 


Harvarp Law SCHOOL. 





HARVARD LAW REVIEW 


FEDERAL LEGISLATIVE COURTS * 


HE power “ to constitute tribunals inferior to the Supreme 
Court ” is granted to Congress by Article I, section 8, of the 
Constitution. This power is also referred to in Article III, which 
begins: 
“The judicial Power of the United States, shall be vested in one su- 


preme Court, and in such inferior Courts as the Congress may from time 
to time ordain and establish.” 


From the language of these clauses one might be led to suppose 
that they embrace the entire court making power of Congress. 
But decisions of the Supreme Court, culminating at the last term 
in Ex parte Bakelite Corp.,. recognize two classes of federal 
courts: “ constitutional” courts created pursuant to the clauses 
above quoted,’ and “ legislative ” courts created in the exercise of 
other legislative powers. 

The Bakelite case involved the status of the Court of Customs 
Appeals, which had been established to exercise jurisdiction over 
customs cases theretofore heard by the federal circuit courts. In 
this case, contrary to the decision of the Court of Customs Appeals 
itself and to the arguments of counsel on botk sides, this tribunal 
was held to be a legislative court, created under the power to lay 
and collect duties. The question immediately arises: if a legisla- 
tive court may thus be created by virtue of the power over customs 
duties, may similar specialized courts be established under other 





* This paper was prepared in connection with graduate study in Harvard Law 
School in seminar courses of Professor Felix Frankfurter. 

1 279 U.S. 438 (1929). For comments on this case, see (1930) 24 Int. L. Rev. 
820; (1930) 10 B. U. L. Rev. 81; Shartel, Federal Judges — Appointment, Super- 
vision, and Removal — Some Possibilities Under the Constitution (1930) 28 Micu. 
L. Rev. 485, 518, n.87. 

2 The Supreme Court, the circuit courts of appeals, and the district courts are, 
of course, in this category. 

It has always been assumed that Art. I, § 8, refers only to the inferior courts 
also referred to in Art. III. See 2 Story, COMMENTARIES ON THE CONSTITUTION 
(sth ed. 1891) § 1579; 1 Watson, THE CONSTITUTION OF THE UNITED STATES (1910) 
667; 2 id. 1065. Art. I, § 8, has never been relied upon as authority for the estab- 
lishment of legislative courts. 
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powers vested in Congress, such as those over interstate com- 
merce, naturalization, bankruptcy, patents, and federal crimes; 
and may the jurisdiction hitherto exercised in these matters by 
constitutional courts be transferred to such legislative courts? 

There are two differences between constitutional and legislative 
courts, which make it important to know not only the status of 
existing specialized federal courts, but also the extent of the power 
of Congress to create legislative courts. In the first place, Article 
III of the Constitution provides: 


“The Judges, both of the supreme and inferior Courts, shall hold 
their Offices during good Behavior, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished during 
their Continuance in Office.” 


From early times, however, Congress has provided limited tenure 
for judges of courts in the territories, and it has become settled 
that these courts, as well as those of the District of Columbia, are 
legislative courts, in the creation of which Congress is unhampered 
by the tenure and salary provisions of Article III.* Most of the 
specialized courts created by Congress have been composed of 
judges who were given tenure during good behavior. Thus no 
questions concerning the status of these courts as constitutional 
or legislative have arisen in connection with tenure. Such ques- 
tions do arise, however, in connection with the provision against 
reducing the compensation of judges, because of the doctrine of 
Evans v. Gore* declaring unconstitutional the assessment of an 
income tax upon the salaries of judges of constitutional courts. 
The second distinction between constitutional and legislative 
courts, less apparent but of greater practical importance, lies in 
the fact that legislative courts are permitted to exercise certain 
functions which the Supreme Court has held to be outside the com- 
petency of constitutional courts. Beginning with Hayburn’s 
Case,° the doctrine has been developed that courts created under 





3 American Ins. Co. v. Canter, 1 Pet. 511 (U. S. 1828) ; Keller v. Potomac Elec. 
Power Co., 261 U.S. 428 (1923). 

4 253 U.S. 245 (1920). 

5 2 Dall. 409 (U. S. 1792). This case involved an attempt to confer upon the 
circuit courts jurisdiction to hear claims for veterans’ pensions, vesting in the 
secretary of war power to withhold the pension if he had “ cause to suspect im- 
position or mistake.” Act of March 23, 1792, c. 11, 1 STAT. 243. Judges of three 
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Article III ° may not exercise jurisdiction in matters in which their 
determination would be subject to revision by executive officers,’ 
and that functions regarded by the Supreme Court as legislative 
or administrative in character may not be vested in such courts.® 
This doctrine, the product of deep-rooted and fundamental politi- 
cal assumptions concerning the separation of powers, is apparently 
based upon the same desire to foster the independence of judges 
which underlies the tenure and salary provisions of Article III. 
The Bakelite case arose in the application of the doctrine of Hay- 
burn’s Case. One of the flexible tariff provisions of the Fordney- 
McCumber Tariff Act °® gave to the Court of Customs Appeals 
jurisdiction to review findings of the Tariff Commission on com- 
plaints of unfair practices in importation. The act was not clear 
as to the extent to which the decision of the court was to control 
the president in his action on such complaints. The Supreme 
Court, however, without deciding whether this jurisdiction vio- 
lated the doctrine of Hayburn’s Case, refused to prohibit its exer- 
cise by the Court of Customs Appeals, on the ground that that 
court is a legislative court not subject to the limitations of Hay- 
burn’s Case.” 

Implicit in this decision is a recognition of the power of Con- 





of the circuit courts were of the opinion that such jurisdiction could not be vested 
in the circuit courts, although some of the judges proceeded to execute the act as 
commissioners. Hayburn’s Case itself involved an application to the Supreme Court 
for mandamus to force the circuit court for the Pennsylvania district to hear a 
pension claim, and was never decided, since the statute was amended pending dis- 
position of the case. The opinions of the judges of the three circuits, however, were 
printed in a footnote to the report, and the case is uniformly cited as the leading 
case on this doctrine. 

6 Most of the decisions applying this doctrine have had reference to the Supreme 
Court, but it is also well settled that the jurisdiction of the district courts, the 
former circuit courts, and the circuit courts of appeals is similarly restricted. Hay- 
burn’s Case, 2 Dall. 409 (U.S. 1792) ; In re Canada No. Ry. v. International Bridge 
Co., 7 Fed. 653 (N. D. N. Y. 1880), 8 Fed. 190 (N. D. N. Y. 1881); see Tutun v. 
United States, 270 U. S. 568, 576 (1926). Contra: Harrison v. Moncravie, 264 Fed. 
776 (C. C. A. 8th, 1920) ; see Wallace v. Adams, 204 U. S. 415, 423 (1907). 

7 United States v. Ferriera, 13 How. 40 (U. S. 1851) ; Gordon v. United States, 
2 Wall. 561, 117 U. S. 607 (U.S. 1864). 

8 Keller v. Potomac Elec. Power Co., 261 U. S. 428 (1923) ; Postum Cereal Co. 
v. California Fig Nut Co., 272 U. S. 693 (1927). 

® Act of Sept. 21, 1922, c. 356, § 316, 42 STAT. 858, 943-44, 19 U. S. C. § 176 
(1926). 

10 Ex parte Bakelite Corp., 279 U. S. 438 (1929). 
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gress to transfer to legislative courts jurisdiction hitherto exer- 
cised by the federal district courts. Perplexing questions are thus 
presented affecting the concept of the “ judicial power of the 
United States,” and the effect of the provision of Article III vest- 
ing that power in the constitutional courts. Further problems as 
to the relation between administrative and judicial action are sug- 
gested by the possibility of committing to legislative courts 
matters usually handled by administrative tribunals. 

This study is concerned primarily with a consideration of the 
basis and extent of the power of Congress to create legislative 
courts. The decisions relating to specialized or local courts which 
have been established by Congress will first be examined.” 


I 


Territorial Courts and Courts of the District of Columbia 


In establishing governments for some of the earlier territories, 
Congress created courts with judges holding office during good be- 
havior,'* but in most cases territorial judges were appointed for a 
limited term.** Such is the present status of judges in the terri- 





11 The status and powers of military courts established by the president or by 
military commanders are not within the scope of this paper. See Jecker v. Mont- 
gomery, 13 How. 498 (U. S. 1851) ; Mechanics’ Bank v. Union Bank, 22 Wall. 276 
(U. S. 1874) ; In re Vidal, 179 U. S. 126 (1900). 

The applicability to courts of the territories and the District of Columbia of 
various acts regulating procedure, practice, or evidence in “courts of the United 
States” presents a problem of statutory construction, different from the constitu- 
tional problem discussed herein. Clinton v. Englebrecht, 13 Wall. 434 (U. S. 1871) ; 
Hornbuckle v. Toombs, 18 Wall. 648 (U. S. 1873); Good v. Martin, 95 U. S. 90 
(1877); Reynolds v. United States, 98 U. S. 145 (1878); Page v. Burnstine, 102 
U. S. 664 (1880) ; cf. Romeu v. Todd, 206 U. S. 358 (1907) ; McAllister v. United 
States, 141 U. S. 174 (1891) ; James v. United States, 202 U. S. 401 (1906). 

On the right of trial by jury in courts of Hawaii, the Philippines, and Porto 
Rico, see Hawaii v. Mankichi, 190 U. S. 197 (1903); Dorr v. United States, 195 
U. S. 138 (1904) ; Balzac v. Porto Rico, 258 U. S. 298 (1922). 

12 This was true with respect to territorial governments modeled after the 
government established for the Northwest Territory by the Ordinance of 1787, 
Act of July 13, 1787, 1 Stat. 51n. £.g., Mississippi, Act of April 7, 1798, c. 28, 
§ 3, 1 STAT. 549, 550; Indiana, Act of May 7, 1800, c. 41, § 2, 2 STAT. 58, 50. 

18 E.g., Orleans, Act of March 26, 1804, c. 38, 2 Stat. 283. Section 5 estab- 
lished a superior court with general jurisdiction, the judges to be appointed for four 
years. Ibid. at 284. Section 8 in addition established a district court with jurisdic- 
tion similar to that of the Kentucky district court; the tenure of the judge was not 
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tories and insular possessions.‘* In a number of instances, the 
judges of the territorial superior courts, together with the gov- 
ernor, were constituted the legislative body of the territory.** 

In the establishment of the territory of Florida, as in the case 
of most territories, the judicial power was vested in a superior 
court (with judges appointed for four years) and in such inferior 
courts as the legislative council should establish.** In 1828, the 
case of American Ins. Co. v. Canter *' reached the Supreme Court, 
involving the validity of a salvage decree of a court consisting of a 
notary and five jurors established by the Florida legislative coun- 
cil. The main question litigated was whether or not the jurisdic- 
tion over salvage cases had been vested by Congress exclusively 
in the territorial superior court. Counsel seem not to have argued 
that, even apart from this question, no valid decree could be 
rendered in a territory by a court not established pursuant to the 
requirements of Article III. It was argued, however, that since 
admiralty cases were included in the judicial power defined in 
Article III and since this judicial power was vested by that article 


in the Supreme Court and inferior courts established by Congress, 
Congress could not authorize the exercise of admiralty jurisdic- 
tion, even in the territories, by a court established by the territo- 
rial legislative council. Chief Justice Marshall showed that the 
argument proved too much, that it would also defeat the jurisdic- 
tion of the superior court established by Congress, since its judges 
did not hold office during good behavior. He concluded: 


“ These Courts, then, are not constitutional Courts, in which the judicial 
power conferred by the Constitution on the general government, can be 
deposited. They are incapable of receiving it. They are legislative 
Courts, created in virtue of the general right of sovereignty which exists 
in the government, or in virtue of that clause which enables Congress to 





specified and it was evidently assumed to be during good behavior. Ibid. at 285-86. 
See also organic act for Louisiana Territory, Act of March 3, 1805, c. 31, § 4, 2 STAT. 
331. 

14 This is true even with respect to the district courts in Alaska, Porto Rico, and 
Hawaii, which have jurisdiction similar to that of the district courts in the United 
States proper. 48 U.S. C. §§ 112, 643, 863 (1926). 

15 E.g., Northwest Territory, supra note 12, and Louisiana, supra note 13. 

16 Act of March 30, 1822, c. 13, §§ 6, 8, 3 STAT. 654, 656, 657. See also Acts of 
March 3, 1823, c. 28, §§ 7, 10, 3 STAT. 750, 752, 753, and of May 26, 1824, c. 163, 
§ 1, 4 STAT. 45. 17 x Pet. srr (U.S. 1828). 
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make all needful rules and regulations, respecting the territory belonging 
to the United States. The jurisdiction with which they are invested, is 
not a part of that judicial power which is defined in the 3d article of the 
Constitution, but is conferred by Congress, in the execution of those gen- 
eral powers which that body possesses over the territories of the United 
States. Although admiralty jurisdiction can be exercised in the states 
in those Courts, only, which are established in pursuance of the 3d 
article of the Constitution; the same limitation does not extend to the 
territories,” 1* 


The Court thus sustained the power of Congress to limit the tenure 
of territorial judges on the ground that the jurisdiction which they 
exercise is not part of the judicial power defined in Article III. 
And although the work of the Supreme Court ordinarily involves 
an exercise of such “ judicial power,” it has apparently never been 
argued that it may not take cognizance of appeals from territorial 
courts.’® Such appellate jurisdiction has been exercised from 
earliest times.”° 

Following American Ins. Co. v. Canter, it has been held that the 
salary of a territorial judge may be reduced,” and that he may be 
removed independently of any question of good behavior.” 
Furthermore, the propriety of vesting administrative powers in 
territorial courts has been assumed.”* 

Since the establishment of the District of Columbia, the courts 
there set up by Congress have included superior courts whose 
judges have expressly been given tenure during good behavior 
(now the Court of Appeals and the Supreme Court), and inferior 
courts whose judges have been appointed for terms of four, five, 
or six years (now the Municipal and Police Courts).** Only re- 





18 Jbid. at 546. 

19 But see Taney, C. J., in Gordon v. United States, 117 U. S. 697, 702 (1864). 

20 See, e.g., Durousseau v. United States, 6 Cranch 307 (U. S. 1810). 

21 United States v. Fisher, 109 U. S. 143 (1883). 

22 McAllister v. United States, 141 U. S. 174 (1891) ; Howard v. United States, 
22 Ct. Cl. 305 (1887). 

23 Pacific Whaling Co. v. United States, 187 U. S. 447 (1903); Luce & Co. v. 
Registrar of Property of Guayama, 20 F.(2d) 115 (C. C. A. 1st, 1927). On the 
status of territorial courts, generally, see Benner v. Porter, 9 How. 235, 240-44 
(U. S. 1850); The “ City of Panama,” ror U. S. 453, 459 (1879) ; Downes v. Bid- 
well, 182 U.S. 244, 263-67 (1901). 

24 Act of Feb. 27, 1801, c. 15, $$ 3, 11, 12, 2 STAT. 103, 105, 107; D. C. Cope 
(1925) §§ 3, 42, 60, 221; Act of Feb. 17, 1909, c. 134, 35 STAT. 623. 
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cently has it been settled that all these courts are legislative 
courts created under the general power of Congress over the Dis- 
trict.2> As in the case of the territorial courts, however, the ap- 
pellate jurisdiction given to the Supreme Court of the United 
States over courts of the District has been exercised from early 
times without question.* Until 1923 it seems to have been gen- 
erally believed that the superior courts of the District were con- 
stitutional courts.” 

United States v. More,” the first case concerning the status of 
courts of the District, involved a prosecution of a District of 
Columbia justice of the peace appointed for five years, on a charge 
of exacting fees which had been abolished by Congress subsequent 
to his appointment. The circuit court for the District gave judg- 
ment for the defendant on a demurrer to the indictment, on the 
ground that the compensation of the justice of the peace was pro- 
tected by Article III and that the application of the act abolish- 
ing the fees to a justice appointed before its enactment was invalid 
as a diminution of his compensation. The only reference which 
the court made to the fact that the justice had been appointed for 
five years only was the somewhat cavalier statement: “It is un- 
necessary in this cause to decide the question, whether, as such 
[as a judge of a “ constitutional ” court], he holds his office during 
good behavior; . . .” ** The government appealed to the United 
States Supreme Court and its counsel argued that the cases arising 
in the District included cases not enumerated as within the judi- 
cial power defined in Article III, and that this article, therefore, 
had no application to its courts. The Supreme Court, however, 
refused to decide the question, and dismissed the appeal for want 
of appellate jurisdiction in criminal cases. 





25 U. S. Const. Art. I, § 8, cl. 17. 

26 See, e.g., Resler v. Shehee, 1 Cranch 110 (U. S. 1801). 

27 See BurpicK, THE Law oF THE AMERICAN CONSTITUTION (1922) 92; Dopp, 
GOVERNMENT OF THE DistRIcT oF COLUMBIA (1909) 136; 2 Watson, THE Con- 
STITUTION OF THE UNITED STATES (1910) 1066; cf. 2 WILLOUGHBY, THE CoNnsTITU- 
TIONAL LAW OF THE UnttTep States (2d ed. 1929) § 789; 1 id. § 250; 3 id. § 1074. 
Contra: McCain, ConstirutionaL Law In THE Unitep States (1913) § 165; 
see 48 Conc. Rec. 7994, 7997 (1912) where Senator (now Mr. Justice) Sutherland 
stated that the courts of the District are legislative courts. See also Kendall v. 
United States, 12 Pet. 522 (U.S. 1838) ; Callan v. Wilson, 127 U. S. 540 (1888) ; 
McAllister v. United States, 141 U. S. 174, 184 (1891); Capital Traction Co. v. 
Hof, 174 U.S. 1 (1899). 28 3 Cranch 159 (U.S. 1805). 29 Jbid. at 161n. 
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By legislation beginning in 1839 Congress gave to justices or 
courts of the District of Columbia jurisdiction to review certain 
decisions of the commissioner of patents.*° The decisions in these 
appeals are binding only on the commissioner. A decision order- 
ing a patent to issue does not preclude attack on the validity of 
the patent so issued; nor does a decision upholding the commis- 
sioner’s refusal to issue a patent preclude a suit in equity against 
the commissioner to force the issuance. In United States v. 
Duell,** this jurisdiction was attacked as vesting executive powers 
inacourt. The Court held, however, that “ the nature of the thing 
to be done being judicial, Congress had power to provide for judi- 
cial interference through a special tribunal . . . ; and a fortiori 
existing courts of competent jurisdiction might be availed of.” * 
This opinion contains no suggestion that the jurisdiction of the 
District of Columbia court was sustained because that court was 
legislative rather than constitutional. In a number of instances, 
however, the Supreme Court noted the peculiar nature of the 
jurisdiction of the court of the District in these cases, and refused 
to review its decisions on the ground that the judgments remand- 
ing the cases to the commissioner were not final judgments, and 
were therefore not within the statutory appellate jurisdiction of 
the Supreme Court.** 

Before the Court had thrown further light on the nature of the 
jurisdiction in these patent appeals, the question of the power of 
Congress to reduce the salary of a justice of the supreme court 
of the District was raised in James v. United States.** The Court 
of Claims, while deciding the case on the construction of the 
statute involved, expressed the opinion that Article III applies to 
District of Columbia justices appointed to hold office during good 





30 Act of March 3, 1839, c. 88, $$ 11, 13, § STAT. 353, 354-55; Act of Aug. 30, 
1852, c. 107, §§ 1, 2, ro Strat. 75; Act of July 8, 1870, c. 230, §§ 48-51, 16 Stat. 198, 
205, Rev. Stat. (1878) §§ 4911-14; Act of Feb. 9, 1893, c. 74, §9, 27 STAT. 434, 
436, 35 U.S. C. §§ 59-62 (1926) ; Act of Feb. 20, 1905, c. 592, $ 9, 33 STAT. 724, 727, 
15 U.S. C. § 89 (1926). By the Act of March 2, 1929, infra note 83, this jurisdic- 
tion was transferred to the Court of Customs and Patent Appeals. 

81 772 U.S. 576 (1899). 

82 Ibid. at 589. 

83 Frasch v. Moore, 211 U.S. 1 (1908) ; Atkins v. Moore, 212 U. S. 285 (1909) ; 
Baldwin Co. v. Howard Co., 256 U. S. 35 (1921); see Butterworth v. Hoe, 112 
U. S. 50, 60 (1884). 

34 38 Ct. Cl. 615 (1903), 202 U. S. 401 (1906). 
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behavior. The Supreme Court reversed the decision as a matter 
of statutory construction, but declined to consider the constitu- 
tional question. 

In 1908, the court of appeals of the District held unconstitu- 
tional an act of Congress granting to the District supreme court 
power to regulate the issuance of additional capital stock by public 
utilities, on the ground that the courts of the District were created 
under Article III and could not be given power to act except in 
the decision of “‘ cases or controversies.” **° In 1923, however, the 
Supreme Court in Keller v. Potomac Elec. Power Co.** took the 
opposite view of the status of the courts of the District and of their 
capacity to exercise powers of a legislative or administrative 
nature. This case involved a statute granting to the courts of 
the District and the Supreme Court extensive powers to supervise 
the work of the local public utilities commission. The Supreme 
Court held this supervisory power to include legislative or admin- 
istrative functions and refused to entertain jurisdiction, but ap- 
proved the exercise of such functions by the courts of the District, 
relying on the early patent cases which have been referred to. 
While the Supreme Court’s dismissal of appeals from judgments of 
the courts of the District in the patent cases had not theretofore 
clearly been placed on the ground that these cases involved the 
exercise of administrative functions, in Postum Cereal Co. v. 
California Fig Nut Co.,*" the Court on this ground refused to 
hear the appeal, relying upon the Keller case, and approved the 
exercise of jurisdiction by the court of appeals of the District on 
the ground of its status as a legislative court. 

It has thus been settled that all territorial courts and all courts 
of the District of Columbia, even those whose justices hold office 
during good behavior, are legislative courts. This result seems 
required by the practical necessity of having inferior courts in 
these localities with judges of limited tenure. If the general legis- 
lative power over the territories and the District is held to include 
power to establish such inferior courts, it is difficult to ascribe to 
a different power the action of Congress in creating for the District 
of Columbia superior courts with judges appointed for life. 
Furthermore, much of the litigation in the territories and the Dis- 


35 In re Macfarland, 30 App. D. C. 365 (1908). 86 261 U.S. 428 (1923). 
87 272 U.S. 693 (1927), 
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trict falls outside of the categories of cases embraced within the 
federal “ judicial power ” as defined in Article III, unless all such 
litigation be considered as “‘ arising under the laws of the United 
States,” a contention which seems never to have been made.* 
Thus one is led to the conclusion that Article III has no applica- 
tion to courts or cases outside the limits of the states. 

While the constitutional power of the Supreme Court to review 
decisions of these legislative courts has never been challenged, the 
basis of this jurisdiction is not entirely clear. As already noted, 
it was said in American Ins. Co. v. Canter that the jurisdiction 
exercised by territorial courts is no part of the “ judicial power ” 
defined in Article III. Furthermore, we have seen that the enu- 
meration in that article of the cases and controversies to which 
the “ judicial power ” extends does not include all cases heard 
by the Supreme Court on appeal from courts of the territories and 
the District of Columbia. The frequent exercise by the Supreme 
Court in early days of jurisdiction on appeal from the circuit court 
for the District in common law cases not involving diversity of 
citizenship, shows that, despite frequent statements to the con- 
trary, the competency of the Supreme Court is not limited to the 
exercise of the “ judicial power ” defined in Article III. All diffi- 
culty, of course, is avoided if one can say that all territorial cases, 
even those involving common law principles, are cases “ arising 
under the laws of the United States ” and therefore within one of 
the categories of cases to which the “ judicial power ” extends. 
No decisions have been found which afford support for this view. 
Apparently the only attempt which has been made by the Supreme 
Court to explain the basis of its appellate jurisdiction over terri- 
torial courts is as follows: 


“ It cannot be disputed that Congress has the exclusive power of legis- 
lation in and over the Territories, and, consequently, that the Supreme 
Court has appellate jurisdiction over the courts established therein.” *° 





88 Cf. Sere v. Pitot, 6 Cranch 332 (U. S. 1810). Compare also: “The courts 
created for the Territory of Oklahoma are clearly dual in their nature. They sit as 
territorial courts to administer the laws of the Territory and as courts of the 
United States to administer the laws of the United States.” United States v. 
Pridgeon, 153 U. S. 48, 58 (1804). See also Ex parte Crow Dog, 109 U. S. 556, 
560 (1883). 

89 Freeborn v. Smith, 2 Wall. 160, 173 (U. S. 1864). In Kansas v. Colorado, 
206 U.S. 46, 82-84 (1907), the view was expressed that the enumeration in Art. III 
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II 


The decision in the Bakelite case that the Court of Customs 
Appeals (now called the Court of Customs and Patent Appeals) 
is a legislative court involves a problem different from that just 
considered in connection with courts in the territories and the 
District of Columbia. The latter tribunals were created to exer- 
cise general jurisdiction in localities outside the limits of the states. 
Such jurisdiction has never been conferred on the federal district 
courts, and the creation of legislative courts to exercise it in no 
sense involved an inroad upon the business of the constitutional 
courts. The Court of Customs Appeals, however, was created to 
exercise jurisdiction theretofore exercised by the federal circuit 
courts. The power to transfer such jurisdiction to a legislative 
court had not been expressly recognized until the decision of the 
Bakelite case. On the contrary, the previous decisions and dicta 
pointed in the opposite direction. The problem was seldom spe- 
cifically considered, however, and since it arises in respect to 
several specialized courts, the statutes and decisions relating to 
these tribunals may best be considered separately. 


The Court of Claims 


The Court of Claims was established in 1855 as a means of 
relieving Congress of the burden of considering certain classes of 
claims against the government.*® This and subsequent statutes 
have provided that its judges hold office during good behavior. 
Under the 1855 act, the court was not authorized to render judg- 
ment, but only to report its recommendations to Congress. In 
1863, however, it was empowered to render final judgment, with a 
right of appeal to the Supreme Court in certain cases.** But sec- 
tion 14 of this act was construed by the Supreme Court as 
making the payment of judgments against the United States sub- 
ject to the discretion of the secretary of the treasury. Because of 





of cases to which the judicial power extends is not an exhaustive description of the 
extent of the judicial power. 

40 Act of Feb. 24, 1855, c. 122, 10 STAT. 612; see RICHARDSON, History, JURIS- 
DICTION AND PRACTICE OF THE CourT oF CrLatms (2d ed. 1885); cf. 28 U. S. C. 
$ 241 (1926). 

41 Act of March 3, 1863, c. 92, $$ 3, 5, 7, 12 STAT. 765, 766. 
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this provision, in Gordon v. United States,** the Supreme Court 
(following Hayburn’s Case), held unconstitutional the attempt to 
confer upon it appellate jurisdiction in these cases, recognizing, 
however, the power of Congress to create the Court of Claims as a 
special tribunal to exercise the jurisdiction specified by the act of 
1863. In 1866,** Congress repealed section 14 of the 1863 act, 
and thereafter the Supreme Court has entertained appeals from 
judgments of the Court of Claims,** and has at least once referred 
to that tribunal as a constitutional court.**® 

Congress later authorized the reference to the Court of Claims, 
by either house of Congress or by an executive department, of 
claims or matters not theretofore within the court’s jurisdiction.“ 
In these cases, the court was merely to report its findings to the 
house or department making the reference. No express provision 
was made for appeals to the Supreme Court, and in Jn re San- 
born *’ the Court held the general provision for appeals inap- 
plicable, indicating that an attempt to grant it appellate jurisdic- 
tion in these cases would be ineffective under Gordon v. United 
States.** No question, however, seems to have been raised as to 
the propriety of granting jurisdiction to the Court of Claims.“ 





42 2 Wall. 561 (U. S. 1864). See United States v. Jones, 119 U. S. 477, 478 
(1886), for statement of reason given by Chief Justice Chase in announcing the 
decision in Gordon v. United States; and see 117 U. S. 697, appendix, for draft 
opinion prepared by Chief Justice Taney for the Gordon case. 

43 Act of March 17, 1866, c. 19, § 1, 14 STAT. 9. 

44 See, e.g., De Groot v. United States, 5 Wall. 419 (U.S. 1866). 

45 United States v. Union Pac. R. R., 98 U. S. 560, 603 (1878); cf. United 
States v. Klein, 13 Wall. 128, 145 (U. S. 1871) ; Wallace v. Adams, 204 U. S. 415, 
423 (1907). La Abra Silver Mining Co. v. United States, 175 U.S. 423 (1899), in- 
volved a special act conferring jurisdiction on the Court of Claims and the Supreme 
Court, on appeal. Counsel attacked the jurisdiction of both courts on the ground 
that the matter was not within the “ judicial power,’ invoking Hayburn’s Case, 
supra pp. 895-96. Counsel and both courts treated this objection as applying 
equally to the jurisdiction of the Court of Claims and the Supreme Court. United 
States v. La Abra Silver Mining Co., 29 Ct. Cl. 432 (1894) ; cf. Muskrat v. United 
States, 219 U. S. 346 (1911). 

46 Act of March 3, 1883, c. 116, §§ 1, 2, 22 Stat. 485 (Bowman Act); Act of 
March 3, 1887, c. 359, $12, 24 STAT. 505, 507 (Tucker Act) ; cf. 28 U.S. C. §$§ 254, 
257 (1926). 

47 148 U.S. 222 (1893). 

48 2 Wall. 561, 117 U.S. 697 (1864). 

49 The Court of Claims evidently considered itself a constitutional court 
and its judges as voluntarily exercising in these cases functions which could not be 
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In spite of the exercise by the Court of Claims of such jurisdic- 
tion, text-writers continued to class it as a court created under 
Article III,°° and in Miles v. Graham™ the Supreme Court de- 
cided a case squarely presenting the question of the applicability 
to judges of the Court of Claims of the provision of Article III 
against reduction of compensation. In this case, the Court ap- 
plied to the salary of a judge of the Court of Claims the rule of 
Evans v. Gore ® exempting salaries of district judges from the 
income tax. The solicitor general argued that Evans v. Gore did 
not apply to a judge appointed after the enactment of the income 





forced upon them. In Sanborn v. United States, 27 Ct. Cl. 485, 490 (1892), Chief 
Justice Richardson said in denying the application for an appeal: “In the class of 
cases to which the present belongs it is clear that Congress did not intend, even if 
it had the constitutional authority, to confer upon this court that judicial power 
referred to in the Gordon Case, which is essential to the right of review by the 
Supreme Court on appeal. 

“T am also aware that the Supreme Court held, in an early decision, reported 
in a note to Ferreira’s Case (13 Howard 52) that a technically judicial court can 
not constitutionally be authorized to perform extra judicial services; but ™ can see 
no reason why the judges, acting collectively in the name of the court, may not 
voluntarily perform such services when designated to do so by act of Congress, as 
well as judges of the Supreme Court designated by their official position to sit in 
other extra judicial tribunals. (Act January 29, 1877, ch. 37, sec. 2; 19 Stat. L. 
228.)” This reference is to the Presidential Election Commission. 

Counsel in the Bakelite case argued that the Court of Claims was a constitu- 
tional court, that its “ advisory ” jurisdiction was unconstitutional, and that the 
Supreme Court had merely had no occasion to decide the question. Supplemental 
Brief of Petitioner 27. It is not entirely clear how the question could squarely be 
presented to the Supreme Court. That Court has refused to review a decision of a 
legislative court which dismissed for want of jurisdiction a case involving the 
exercise of administrative power. Postum Cereal Co. v. California Fig Nut Co., 272 
U. S. 693 (1927). But in another case, in declining appellate jurisdiction in such a 
case on the merits, the Court considered and approved the jurisdiction of the 
lower court. Keller v. Potomac Elec. Power Co., 261 U. S. 428 (1923). In the 
Bakelite case, it was expressly held open whether a writ of prohibition would issue 
to prevent the exercise of advisory jurisdiction by a constitutional court. Ex parte 
Bakelite Corp., 279 U. S. 438, 448 (1929). 

The Supreme Court, however, has often referred to the jurisdiction of the Court 
of Claims in these cases without raising any question of constitutionality. See 
United States v. New York, 160 U. S. 598 (1896); cf. BuRpICK, op. cit. supra 
note 27, at 139. 

50 See Brack, ConstITUTIONAL Law (ath ed. 1927) § 98; THorPE, THE EssEN- 
TIALS OF AMERICAN CONSTITUTIONAL LAW (1917) 125-26; 2 Watson, loc. cit. 
supra note 27; 2 WILLOUGHBY, op. cit. supra note 27, § 788. Contra: McCrary, 
loc. cit. supra note 27. 

51 268 U.S. sor (1925). 52 253 U. S. 245 (1920). 
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tax, but no attempt was made to sustain the tax on the ground that 
Article III does not protect judges of the Court of Claims. In 
the Bakelite case, however, the Court considered Miles v. Graham 
and the earlier decisions and dicta, and expressed the opinion that 
the Court of Claims is a legislative court,°* a view which neces- 
sarily involves disapproval of the result reached in Miles v. 
Graham. 

This dictum as to the status of the Court of Claims suggests 
questions with respect to the appellate jurisdiction of the Supreme 
Court over its decisions, and with respect to the concurrent juris- 
diction of the Court of Claims and the district courts in cases of 
claims for less than $10,000. Such jurisdiction was granted to 
the district courts by the Tucker Act of 1887,°* and has been re- 
ferred to by the Supreme Court as “ the special jurisdiction of the 
District Court sitting as a Court of Claims.” °° The theoretical 
difficulties involved in these instances of the exercise of jurisdic- 
tion by legislative and constitutional courts over the same cases 
will be considered later in connection with the discussion of the 
rationale of the Bakelite doctrine.” 


Court of Private Land Claims 


In 1891, Congress created the Court of Private Land Claims, 
consisting of five justices appointed for a term expiring December 
31, 1895." The court itself was to exist only during this period, 
although its existence and the terms of the justices were from time 
to time extended until June 30, 1904. This court was given juris- 
diction of claims to land in the territories of New Mexico, Arizona, 
and Utah, and in the states of Nevada, Colorado, and Wyoming,” 
based upon incomplete Spanish or Mexican grants which the 
United States, by treaties with Mexico,” had agreed to recognize. 





53 Ex parte Bakelite Corp., 279 U. S. 438, 452-55 (1929). 

54 Supra note 46, § 2, 24 Stat. 505, 28 U.S. C. § 41(20) (1926). 

55 Reid v. United States, 211 U. S. 529, 538 (1909). See also United States 
v. McCrory, 119 Fed. 861, 864 (C. C. A. 5th, 1903). 

56 See pp. 917-10, infra. 

57 Act of March 3, 1891, c. 539, §§ 1, 19, 26 STAT. 854, 855, 862. 

58 Ibid. § 6, 26 Stat. at 856. 

59 Treaty of Feb. 2, 1848, Art. VIII, 9 Stat. 922, 929; Treaty of Dec. 30, 1853, 
Art. V, 10 STAT. 1031, 1035. 
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A right of appeal to the Supreme Court was given in all cases.®° 
The final decision was to be binding only as between the govern- 
ment and all claimants, and not with respect to the rights of 
private persons between each other.” In United States v. Coe,” 
the Supreme Court, relying on American Ins. Co. v. Canter,® sus- 
tained the jurisdiction of the Court of Private Land Claims and its 
own jurisdiction on appeal in a case involving land in a territory, 
expressly leaving open the question of the power of Congress to 
make such provision with respect to land in a state. Counsel had 
argued that the power of Congress to establish legislative courts 
flows only from its power over the territories. The question held 
open was never presented to the Supreme Court for decision, since 
only three claims to land situated in states ever arose, and each of 
these was decided by the land claims court adversely to the claim- 
ant and was not appealed. In the Bakelite case, however, the 
Court said, referring in the Coe case: 


“ And while that case related to lands in a Territory there can be no real 
doubt that the same rule would apply were the lands in a State... . In 
fact the act creating the court included within its jurisdiction all claims 
within three States as well as those within three Territories, and the 
court adjudicated all within these limits that were brought before 
I dw 


Court of Customs and Patent Appeals 


By the Payne-Aldrich Tariff Act of 1909, the Court of Customs 
Appeals was established with jurisdiction of appeals from de- 
cisions of the Board of General Appraisers on questions of classifi- 
cation of imports and applicable rates of duty.®* This jurisdiction 
had theretofore been exercised by the circuit courts, with appeal 
to the circuit courts of appeals.®’ Although the bill was silent on 





60 Act of March 3, 1891, c. 539, § 9, 26 STAT. 854, 858. 

61 Jbid. § 13, par. Fifth, 860. 

62 155 U.S. 76 (1894). 63 7 Pet. 511 (U.S. 1828). 

64 Rep. Att’y GEN. (1904) 95 et seq. 

65 Ex parte Bakelite Corp., 279 U.S. 438, 456-57 (1929) ; cf. BLacx, ConstitTu- 
TIONAL Law (2d ed. 1897) §§ 85-87. 

66 Act of Aug. 5, 1909, c. 6, § 28, subsec. 29, 36 Star. 11, 105-08. The name of 
the Board of General Appraisers has been changed to the Customs Court. Act of 
May 28, 1926, c. 411, 44 STAT. 669, 19 U. S. C. Supp. III § 405a (1929). 

67 Customs Administration Act of June 10, 1890, c. 407, § 15, 26 STAT. 131, 138. 
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the question of the tenure of the judges, throughout the debate 
senators assumed that the judges would hold office for life.°* 
The absence of a provision for tenure would seem an almost con- 
clusive indication that Congress assumed that the provisions of 
Article III of the Constitution would apply to the court and would 
control the tenure of the judges. One may therefore infer that 
Congress believed itself to be acting pursuant to Article III in 
creating the court. 

Section 188 of the Judicial Code,”° enacted in 1911, provides 
that district or circuit judges may be designated by the President 
to sit on the Court of Customs Appeals; and in 1922, section 18 
of the Judicial Code was amended so as to permit the assignment 
of judges of that court for service on the courts of the District of 
Columbia.” 

In 1922, the Court of Customs Appeals was given a part in the 
administration of the flexible tariff provisions of the Fordney- 
McCumber Tariff Act.’? Section 316 of that act authorized the 
court to review the findings of the Tariff Commission on com- 
plaints of unfair practices in the importation of merchandise.” 
The president, if satisfied of the existence of such practices, was 
authorized to impose an additional duty or to prohibit importa- 
tion entirely; and it was not clear to what extent, if any, the find- 
ings of the Tariff Commission, or the Court of Customs Appeals 
or the Supreme Court on appeal, were binding on him — that is, 
whether or not he might take action in spite of a finding that no 
unfair practices existed. 

Before any case under this provision reached the Court of 





68 44 Conc. REC. 4185-4225, especially 4187, 4188 (Senator Dolliver) and 4199 
(Senator McCumber) (1909). 

69 In Hallowell v. Commons, 210 Fed. 793, 798 (C. C. A. 8th, 1914), language 
was used indicating a belief that the Court of Customs Appeals exercised “ judicial 
power ” under Article III. 

70 Act of March 3, 1911, c. 231, § 188, 36 SraT. 1087, 1143, 28 U. S. C. $301 
(1926). 

7 Act of Sept. 14, 1922, c. 306, § 5, 42 STAT. 837, 839, 28 U. S. C. $ 22 (1926). 
The writer is informed by Arthur B. Shelton, Esq., Clerk of the Court of Customs 
and Patent Appeals, that no designations have been made under $188 of the 
Judicial Code, but that, pursuant to § 18, judges of that court have been assigned 
to courts of the District of Columbia. 

72 Act of Sept. 21, 1922, c. 356, 42 Star. 858. 

78 Ibid. 943-44, 19 U.S. C. § 176 (1926). 
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Customs Appeals, a bill was introduced in Congress providing for 
the change of the name of the court and for the transfer to it of 
the jurisdiction exercised by the Court of Appeals of the District 
of Columbia to review decisions of the commissioner of patents.” 
Only nine days before the introduction of this bill, the Supreme 
Court, in Postum Cereal Co. v. California Fig Nut Co.,” had held 
this jurisdiction to be “ administrative ” in nature, and had sus- 
tained its exercise by the Court of Appeals of the District on the 
ground that that court was a legislative court not limited by the 
Constitution to the adjudication of ‘“ cases and controversies.” 
During the consideration of the bill, Representative Graham 
stated that because of this decision a question had been raised as 
to the constitutionality of the transfer of this “‘ administrative ” 
jurisdiction to the Court of Customs Appeals, and inserted in the 
record a comment on this constitutional question, taking the 
position that the latter tribunal was also a legislative court.” 
This bill did not become a law until March 2, 1929." 

The Bakelite case, arising under section 316 of the Tariff Act of 
1922, reached the Court of Customs Appeals in 1927, and a mo- 
tion was made to dismiss the appeal from the Tariff Commission 
on the ground that the proceeding was not a “case or contro- 
versy,” and that Hayburn’s Cuse prevented the court from taking 
jurisdiction. Counsel for both parties assumed, and the court 
decided, that it was a constitutional court; but the motion was 
denied on the ground that the proceeding fulfilled the requirement 
of Hayburn’s Case."* The Bakelite Corporation then applied to 
the Supreme Court for a writ of prohibition forbidding the judges 
of the Court of Customs Appeals to proceed further in the case. 
This application was argued in January, 1929, and all the counsel 
(including those who had argued below and the solicitor general, 
representing the respondents, the judges of the court below) 
agreed in their briefs that that court was a constitutional court. 
The solicitor general, however, referred in his brief to the pending 





74 H. R. 16222, 69th Cong. 2d Sess., introduced Jan. 12, 1927, 68 Conc. REC. 
1543. 

7 272 U.S. 693 (1927); see p. 902, supra. 

76 68 Conc. Rec. 3181-82 (1927). 

77 See note 83, infra. 

78 In re Frischer & Co., 16 Ct. Cust. App. 191 (1928). 
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bill to transfer to the court the jurisdiction of the District of 
Columbia court to review decisions of the commissioner of patents, 
and added: “ Because of the pendency of this legislation it will 
be a source of regret if the character of the United States Court 
of Customs Appeals is not determined in this case.” He also 
printed as an appendix to his brief the “ comment ” inserted in the 
Congressional Record on the constitutionality of the proposed 
transfer. The Supreme Court denied the application for pro- 
hibition on the ground that the Court of Customs Appeals is a 
legislative court established under the power of Congress to lay 
and collect duties *° and is thus capable of entertaining jurisdiction 
under section 316 of the Tariff Act of 1922, whether or not the pro- 
ceedings therein provided fall within the doctrine of Hayburn’s 
Case. The Court denied that the determination of the status of 
a court is controlled by the intention of Congress to establish a 
court pursuant to Article III, and denied also that the absence of 
a provision for tenure showed such an intention.” 

In the meantime, Congress had passed the act changing the 
name of the court to the Court of Customs and Patent Appeals and 
transferring to it the statutory jurisdiction to review decisions of 
the commissioner of patents.** 





® Brief on Behalf of United States Court of Customs Appeals 36. 
89 U.S. Const. Art. I, § 8, cl. 1. 
81 Ex parte Bakelite Corp., 279 U. S. 438 (1929). 
2 Ibid. at 459-60. The Court pointed out that in one instance Congress had 
expressly provided tenure during good behavior for five additional circuit judges, 
Act of June 18, 1910, c. 309, 36 STAT. 539, 540, and stated that “in creating courts 
for some of the Territories Congress failed to include a provision fixing the tenure 
of the judges,” citing Acts of May 7, 1800, c. 41, § 3, 2 STaT. 58; Jan. 11, 1805, 
c. 5, § 3, 2 STAT. 309; and Feb. 3, 1809, c. 13, § 3, 2 STAT. 514. These citations do not 
sustain the argument. In each of these cases, Congress directed that a government 
be established “in all respects similar to that provided ” by the Ordinance of 1787. 
And this ordinance provided expressly for tenure of judges during good behavior. 
1 StaT. 51n. (1787). The Court’s argument might perhaps derive more support 
from the act organizing the Territory of Orleans. Act of March 26, 1804, c. 38, 
8§ 5, 8, 2 Stat. 283, 284, 285-86. In this instance, after vesting the “ judicial 
power ” in a superior court (with judges appointed for four years) and any inferior 
courts established by the legislature of the territory, Congress also established a 
district court with powers similar to those of the court for the Kentucky district, 
and with no provision for tenure. 

83 Act of March 2, 1929, c. 488, 45 STAT. 1475, 28 U. S. C. Supp. III §$§ 3012, 
30ga (1929). 
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III 


The foregoing review of the cases relating to three tribunals 
which the Bakelite opinion classifies as legislative courts ** leads 
to a consideration of the scope of the power of Congress to estab- 
lish other such courts.*° 

In the Bakelite case, after referring to the courts of the terri- 
tories and the District of Columbia, the United States Court for 
China, and the consular courts,** the Supreme Court described as 
follows the classes of litigation for which other legislative courts 
may be established: 


“ Legislative courts also may be created as special tribunals to ex- 
amine and determine various matters, arising between the government 
and others, which from their nature do not require judicial determina- 
tion and yet are susceptible of it. The mode of determining matters of 
this class is completely within congressional control. Congress may re- 
serve to itself the power to decide, may delegate that power to executive 
officers, or may commit it to judicial tribunals.” *’ 


While this language is perhaps not entirely clear, the succeeding 
discussion of the functions of the Court of Claims, the Court of 
Customs Appeals, and other courts said to be legislative, re- 





84 No question has been raised as to the Commerce Court which has always been 
assumed to be a constitutional court. See notes 103, 104, infra. 

85 See the position taken by Senator Bacon during the debate on the abolition 
of the Commerce Court. 48 Conc. Rec. 7997 (1912). Note, however, the language 
used in United States v. Duell, 172 U. S. 576, 589 (1899), where the Court said with 
reference to the review of decisions of the commissioner of patents discussed supra 
p. 901: “ By the acts of 1839 and 1852 an appeal was given, not to the Circuit 
Court of the District of Columbia, but to the chief judge or one of the assistant 
judges thereof, who was thus called on to act as a special judicial tribunal. The 
competency of Congress to make use of such an instrumentality or to create such 
a tribunal in the attainment of the ends of the Patent Office seems never to have 
been questioned, and we think could not have been successfully. The nature of 
the thing to be done being judicial, Congress had power to provide for judicial 
interference through a special tribunal, United States v. Coe, 155 U. S. 76; and 
a@ fortiori existing courts of competent jurisdiction might be availed of.” 

86 Ex parte Bakelite Corp., 279 U. S. 438, 449-51 (1929). The status of the 
United States Court for China and the consular courts would seem to be similar, 
for the purposes of this study, to that of the territorial courts. See 22 U. S. C. 
cc. 2, 3 (1926); Im re Ross, 140 U. S. 453 (1891). 

87 Ex parte Bakelite Corp., 279 U.S. 438, 451 (1929). 
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moves any doubt that the Court was refeiring to matters the final 
determination of which might constitutionally be committed to 
executive officers. Referring to the functions of the Court of 
Claims, the Court said: 


“ The matters made cognizable therein include nothing which inherently 
or necessarily requires judicial determination. On the contrary, all are 
matters which are susceptible of legislative or executive determination 
and can have no other save under and in conformity with permissive 
legislation by Congress.” ** 


Similar language was used with respect to the functions of the 
Court of Private Land Claims *® and the Choctaw and Chickasaw 
Citizenship Court created to determine questions of membership 
in the two tribes for the purpose of the allotment of tribal lands. 
Concerning the latter tribunal, the Court said: 


“How the membership [in the tribes] should be determined rested in 
the discretion of Congress. It could commit the task to officers of the 
department in charge of Indian Affairs, to a commission or to a judicial 
tribunal.” °° 


Finally, with reference to the Court of Customs Appeals, the 
Court stated the reason for its decision as follows: 


“The appeals include nothing which inherently or necessarily requires 
judicial determination, but only matters the determination of which may 
be, and at times has been, committed exclusively to executive officers.” ** 


The criterion suggested by these excerpts presupposes the ex- 
istence of a body of law distinguishing cases in which the Con- 
stitution permits final determination by executive officers or an 
administrative tribunal from those in which a litigant has a con- 
stitutional right to a hearing before a court.°? A number of the 





88 bid. at 453. 

89 Ibid. at 456. 

80 Ibid. at 457, citing Wallace v. Adams, 204 U.S. 415 (1907); see also West v. 
Hitchcock, 205 U. S. 80 (1907). With reference to Indian reservation courts, see 
United States v. Clapox, 35 Fed. 575 (D. Ore. 1888). And see In re Jessie’s Heirs, 
259 Fed. 694 (E. D. Okla. 1919). 

91 Ibid. at 458, citing Cary v. Curtis, 3 How. 236 (U. S. 1845). 

92 See FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928), 
especially c. XV; Freunp et al., GRowrH oF AMERICAN ADMINISTRATIVE LAW 
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decisions upholding administrative finality were cited in footnotes 
to the Bakelite opinion, evidently as suggesting classes of cases 
for which legislative courts, under the reasoning of the Court, 
might be established. 

It is settled, for example, that many, although not all, immigra- 
tion questions may be committed by Congress to executive officers 
for final determination.** And Congress has similar power in con- 
nection with the disposition of money paid by a foreign govern- 
ment to the United States for the account of its citizens pursuant 
to the award of an international claims commission.” 

It is not clear how much of the administration of the revenue 
laws falls within this category. The language in the Bakelite 
opinion covers almost ** all questions arising under the customs 
laws, and the Court’s reliance on Murray’s Lessee v. Hoboken 
Land & Improvement Co.” indicates that questions arising be- 
tween the government and its revenue collectors are of the same 
kind. A different view would probably be taken of most internal 
revenue matters, since it is unlikely that the decisions of the com- 
missioner of internal revenue or the Board of Tax Appeals ® could 
be made final on questions of law. 

To the matters suggested by the citations in the Bakelite opin- 
ion may be added the granting of naturalization papers. While 
in this country® this function has always been committed to 





(1923) ; DickInson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF Law (1927), 
especially c. III; Pillsbury, Administrative Tribunals (1923) 36 Harv. L. Rev. 405, 
583; Wiel, Administrative Finality (1925) 38 Harv. L. Rev. 447. 

93 Nishimura Ekiu v. United States, 142 U. S. 651 (1892); United States v. 
Ju Toy, 198 U. S. 253 (1905); Oceanic Nav. Co. v. Stranahan, 214 U. S. 320 
(1909). 

94 La Abra Silver Mining Co. v. United States, 175 U. S. 423 (1899). 

5 But cf. Passavant v. United States, 148 U. S. 214 (1893). 

96 18 How. 272 (U.S. 1855). 

97 The act creating this board expressly stated it to be an “ independent agency 
in the executive branch of the Government.” Act of June 2, 1924, c. 234, § goo(k), 
43 STAT. 253, 338, 26 U. S. C. § 1212 (1926). The Supreme Court so regards it. 
Goldsmith v. Board of Tax Appeals, 270 U. S. 117 (1926); Blair v. Oesterlein Co., 
275 U.S. 220 (1927) ; Old Colony Trust Co. v. Commissioner of Int. Rev., 279 U. S. 
716 (1929). The functions of the board, however, are such that if a legislative 
court were possible in this field, the board would be such a court in all but name. 

98 In England until the Act of 7 & 8 Vicr. c. 66 (1844) citizenship was granted 
to aliens only by act of Parliament. See Hansarp, ALIENS (1844) c. XI. That 
act provided for the issuance of certificates of naturalization on petition to ‘‘ One 
of Her Majesty’s Principal Secretaries of State.” 
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courts, it apparently does not require judicial action,” and ac- 
cordingly might be vested in a legislative court. 

All these matters,’ while within the competency of the consti- 
tutional courts, might be committed to executive officers without 
judicial review.** As to such matters, under the Bakelite case, 
Congress has also the third alternative of committing their deter- 
mination to a legislative court, which may have judges with limited 
tenure and which is capable also of handling ‘“ administrative ” 
business which could not be given to constitutional courts." One 
can scarcely urge strong grounds of policy against this doctrine. 
A person whose interests in a matter of this kind might be placed 
at the mercy of an executive officer cannot complain that the inde- 
pendence of the court before which Congress has instead granted 
him a hearing is not protected by life tenure, a fixed salary, and 
isolation from administrative business. The doctrine of the Bake- 
lite case is thus strictly limited in the inroads which it permits 
upon the business of the constitutional courts. The Court no- 
where suggests that legislative courts may be established in the 
exercise of all the legislative powers granted by the Constitution 


or that legislative courts may take over the ordinary staple busi- 
ness of the district courts. No reference is made in the opinion 
to the administration of the interstate commerce acts, nor is there 
any suggestion that the Commerce Court ** was a legislative court, 





99 See Tutun v. United States, 270 U. S. 568, 576-77 (1926) ; cf. Levin v. United 
States, 128 Fed. 826 (C. C. A. 8th, 1904). While the courts still nominally hear the 
petitions for naturalization, a recent act has permitted the use of “ examiners ” who 
hold preliminary hearings and report their findings and recommendations to the 
court. Act of June 8, 1926, c. 502, 44 Stat. 709, 8 U. S. C. Supp. IIT § 399a (1929). 
This act makes a hearing before the judge no longer necessary. 

160 For other matters probably within the Bakelite doctrine, see Bushnell v. 
Leland, 164 U. S. 684 (1897); Public Clearing House v. Coyne, 194 U. S. 497 
(1904) ; Vance v. Burbank, ror U. S. 514 (1879). 

101 Congress could, of course, provide also for executive determination with 
court review. 

102 This alternative may apparently be invoked either with or without provision 
for review by a “ constitutional ” court. 

103 This court was composed of five judges designated from time to time from 
among the circuit judges for temporary service on the Commerce Court. Act of 
June 18, 1910, c. 309, § 1, 36 Stat. 539, 540. If the Commerce Court had been a 
legislative court, Hayburn’s Case would seem to cast doubt on the validity of the 
provision requiring circuit judges to sit upon the court. A similar question arises 
with respect to the dormant provision for the assignment of district judges for 
service on the Court of Customs and Patent Appeals. See notes 70, 71, supra. 

During the debate on the abolition of the Commerce Court, the constitutional 
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although reference is made to every other specialized court estab- 
lished by Congress. The inference is almost irresistible that the 
Commerce Court was regarded as a constitutional court.*°* Its 
jurisdiction consisted of proceedings to enforce certain orders of 
the Interstate Commerce Commission or to restrain their enforce- 
ment, and clearly included many matters which could not be given 
to a legislative court under the reasoning of the Bakelite opinion. 

Similarly, it would seem that bankruptcy matters and patent 
infringement suits *°° could not be committed to legislative courts, 
since these matters have never been considered as susceptible 
of final determination by executive officers. Again, the Bakelite 
case furnishes no reason to believe that prosecutions for federal 
crimes, even minor offenses,*°* could be brought in legislative 
courts. 

The only matters which the Bakelite doctrine permits to be 
taken from the constitutional courts and vested in legislative 





character of the court seems to have been assumed. 48 Conc. REC. 7993-98 (1912) ; 
see FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CourT (1928) 169. 

104 Cf, Hallowell v. Commons, 210 Fed. 793, 798 (C. C. A. 8th, 1914). 

105 Thus, the specialized court for patent litigation which for many years was 
urged by the American Bar Association would not have been a legislative court 
under the doctrine of the Bakelite case. See FRANKFURTER AND LANDIS, op. cit. 
supra note 103, at 174-84. 

106 There might conceivably be very minor offenses, such as defacing the walls 
of a federal building, for which small fines might be imposed by executive officers, 
and which would satisfy the criterion of the Bakelite case. This would certainly 
not be true of even minor or “ casual ” violations of prohibition laws or of most 
offenses which may fall within the category of “ petty ” offenses in the prosecution 
of which trial by jury may be waived. Schick v. United States, 195 U. S. 65 
(1904). : 

The report of the National Commission on Law Observance and Enforcement 
supplemental to the preliminary report submitted to the President on Nov. 21, 
1929, assumes that special courts to handle petty federal offenses would be sub- 
ject to Art. III. The Commission reported against the establishment of such courts, 
saying, “ Moreover, as the judges, under Section 1 of Article III of the Constitu- 
tion, would necessarily hold for life, it would give us a set of permanent courts for 
what conceivably might prove a transient situation.” N. Y. Times, Jan. 14, 1930, 
at 20. The plan recommended by the Commission seeks to avoid this difficulty by 
having the United States Commissioners hold their hearings as part of proceedings 
in the district courts and report their findings to the judge. 

Compare the functions of the United States Commissioners in connection with 
minor offenses committed in various national parks. 28 Stat. 74, 38 id. 700, 39 id. 
245, 523, 41 id. 733, 16 U. S. C. §§ 27, 172, 100, 129, 66 (1926); 45 id. 460, 464, 
16 U. S. C. Supp. ITI §§ 117e, 204e (1929). See also Act of Sept. 1, 1916, c. 433, 
39 STAT.’ 676, 693. 
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courts are those which Congress could, apart from that decision, 
commit to the final determination of executive officers. But 
how is even this result to be squared with the language of 
Article III vesting the “ judicial power” in the constitutional 
courts? One must recognize at the outset that to argue broadly 
that the “ judicial power ” is not vested in the constitutional courts 
exclusively and may be vested by Congress in legislative courts 
would completely nullify the tenure and salary provisions of 
Article III. Obviously, these provisions were intended as limita- 
tions on the power of Congress. In order to give them such an 
effect one must assume that the Constitution forbids the vesting in 
legislative courts of some of the jurisdiction of constitutional 
courts. And it would seem that the cases over which jurisdiction 
is thus vested exclusively in the constitutional courts are the cases 
in which the Constitution requires judicial determination and for- 
bids executive or administrative finality. While the cases de- 
ciding when judicial determination is required usually invoke the 
due process clause of the Fifth Amendment, the considerations 
relied on are considerations of the separation of powers, and it 
seems likely that the same conclusion would have been reached in 
these cases had the Fifth Amendment never been adopted. The 
Constitution not only affords, in its tripartite distribution of gov- 
ernmental powers, protection for the litigant’s claim for a judicial 
hearing in these cases, but also contains in Article III specific pro- 
visions apparently inserted to assure the independence of judges. 
It seems reasonable to suppose that the courts to which these pro- 
visions were intended to apply are the courts which have jurisdic- 
tion over the cases in which the parties have a constitutional right 
to a judicial hearing. 

Nothing in the Bakelite opinion casts any doubt upon this 
proposition. The matters covered by the Bakelite doctrine are 
matters in which litigants have no constitutional right to a judicial 
hearing. There are two possible ways of expressing the relation 
of Article III to these matters, based upon opposing assumptions 
as to the concept of the “judicial power” defined in that article. 
In the first place, it may be assumed that the “ judicial power ” 
embraces the entire power of the constitutional courts. Thus 
when jurisdiction over petitions for naturalization, for example, is 
vested in the district courts, such jurisdiction necessarily involves 
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an exercise of the “judicial power.” One may then explain the 
possibility of vesting such jurisdiction also in a legislative court 
or an executive officer by saying that when so vested the jurisdic- 
tion ceases to involve an exercise of the “ judicial power.” *” 
This view is supported by language in some of the Supreme Court 
decisions. Referring to naturalization proceedings, the Court has 
said, through Mr. Justice Brandeis: 


“ Whether a proceeding which results in a grant is a judicial one, does 
not depend upon the nature of the thing granted, but upon the nature of 
the proceeding which Congress has provided for securing the grant.” 1°* 


For the same matters, in other words, Congress may provide a 
proceeding judicial “in its nature” (that is, a proceeding before 
a court) or a proceeding which is not judicial because it is brought 
before an executive officer. 

In the second place, one may assume, on the contrary, that the 
“ judicial power ” does not embrace the entire competency of the 
constitutional courts and that the jurisdiction of such courts over 
naturalization and other matters covered by the Bakelite doc- 
trine, while not involving an exercise of the “ judicial powers ” de- 
fined in Article III does not violate any of the restrictive rules 
based on considerations of the separation of powers, and therefore 
may be exercised by the constitutional courts. Under this view 
there is no difficulty in explaining the power of Congress to vest 
jurisdiction over these matters in legislative courts or executive 
officers, since Article III has no application. 

It apparently makes no practical difference which of these 
formulations of the doctrine of the Bakelite case is adopted. The 
first explanation, while supported by the language of the Supreme 
Court, leads to a number of paradoxical situations. Under this 
view, a proceeding involves an exercise of the “ judicial power ” 
or not, according as Congress commits it to a constitutional court 
or to a legislative court or an executive officer. Similarly, in order 





107 One might also make the same assumption that the jurisdiction of the con- 
stitutional courts over matters of this kind involves an exercise of the “ judicial 
power ” and explain the possibility of vesting jurisdiction also in a legislative court 
or an executive officer by saying that Art. III does not operate in these cases to vest 
the “ judicial power ” in the constitutional courts exclusively. 

108 Tutun v. United States, 270 U. S. 568, 576 (1926). 
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to explain the concurrent jurisdiction of the district courts and the 
Court of Claims over claims for less than $10,000, one must say 
that the adjudication of a single claim involves an exercise of the 
“ judicial power” or not, according as the claimant elects to sue 
in a district court or in the Court of Claims. A similar difficulty 
arises in respect to the appellate jurisdiction of the Supreme Court 
over the Court of Claims and the Court of Customs and Patent 
Appeals. The second view, while it gives a limited and somewhat 
artificial meaning to the “ judicial power ” granted by Article IIT 
and excludes from the scope of that power much of the present 
jurisdiction of the district courts, avoids these paradoxes. It is 
in harmony, moreover, with the reasoning already suggested to 
justify the appellate jurisdiction of the Supreme Court over courts 
of the territories and the District of Columbia.’ 

These difficulties, however, arise only in connection with the 
choice between competing formulae by which the Bakelite decision 
may be rationalized. The important thing is to understand the 
limits of the doctrine and to recognize its convenience. Con- 
gress is permitted a broad discretion in fashioning instrumen- 
talities for the dispatch of business which might be left to executive 
officers. While the doctrine had never received express judicial 
sanction until the Bakelite case, it had been applied in practice for 
almost half a century with respect to the Court of Claims, which 
exercised advisory functions in the congressional and depart- 
mental reference cases, as well as judicial functions in ordinary 
suits against the United States.*° The Bakelite case recognizes 
the propriety of this practice and permits similar flexibility in the 
handling of other administrative business, without affecting the 
determination of cases in which “ due process ” requires judicial 
process and without in any way jeopardizing the independence of 
the courts which have jurisdiction of such cases. 

There are apparently few legal consequences which flow from 
committing matters of this kind to a legislative court rather than 
to an executive officer or an administrative tribunal. One differ- 
ence lies in the possibility of direct review by the Supreme Court. 





109 See p. 903, supra. Similarly, certain of the circuit courts of appeals hear 
appeals from courts of Hawaii and Alaska and of various insular possessions. 
28 U.S. C. § 225 (1926). 

110 See pp. 904-07, supra. 
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The jurisdiction of the Supreme Court is subject to one limitation 
not applicable to that of other constitutional courts. It may exer- 
cise original, as distinguished from appellate, jurisdiction only in 
the few classes of cases enumerated in section 2 of Article III. In 
Marbury v. Madison," the Court held unconstitutional a statute 
which it interpreted as attempting to enlarge this original jurisdic- 
tion. The validity of granting to the Supreme Court jurisdiction 
to review directly the decisions of a legislative court in cases not 
within the Supreme Court’s original jurisdiction has never seri- 
ously been questioned; *** whereas a provision for such review of 
decisions of an administrative tribunal would probably be invalid 
under Marbury v. Madison as an attempt to enlarge the original 
jurisdiction of the Supreme Court.*** The Court apparently con- 
siders review of the decisions of a court, whether ‘constitutional or 
legislative, an exercise of appellate jurisdiction; while review of 
the decisions of a tribunal deemed administrative is considered an 
exercise of original jurisdiction. Again, a legislative court could 
have power to deal directly with recalcitrant witnesses and others 
guilty of contempt, while such powers could not be given to an 
administrative tribunal."* Apart from such distinctions,” how- 
ever, the line between a legislative court and an administrative 
board or commission may become very shadowy, and no criteria 
have as yet been developed to determine whether a body is a legis- 
lative court or administrative tribunal for the purpose of these 
rules.**° 





111 y Cranch 137 (U.S. 1803). 

112 This is not true, of course, of cases which the Supreme Court has declined 
to review because involving “ administrative ” work. See cases cited in notes 7, 8, 
supra. 

118 See Old Colony Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 
717N., 728-29 (1929) ; United States v. Ritchie, 17 How. 525, 533-34 (U.S. 1854). 

114 See Interstate Commerce Comm. v. Brimson, 154 U. S. 447, 485, 489 (1894). 
See also Lilienthal, The Power of Governmental Agencies to Compel Testimony 
(1926) 39 Harv. L. Rev. 694, 700; cf. Pillsbury, Administrative Tribunals (1923) 
36 Harv. L. Rev. 583, 590-91. 

115 No question arises with respect to jury trial, since the Seventh Amendment 
would seem inapplicable in a situation where judicial process may be entirely dis- 
pensed with. This amendment has been held inapplicable to cases in the Court of 
Claims, even with respect to counterclaims by the government. McElrath v. 
United States, ro2 U. S. 426 (1880). 

116 For example, the Board of General Appraisers established by the Customs 
Administration Act of June 19, 1890, c. 407, $12, 26 Stat. 131, 136, 19 U. S. C. 
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Thus far we have considered the Bakelite case primarily from 
the standpoint of the inroads which it permits upon the business 
of the constitutional courts. We have been dealing with two 
classes of judicial business: one class (including criminal prose- 
cutions, ordinary private litigation, and bankruptcy) which can 
be committed to constitutional courts only; and a second (in- 
cluding claims against the government, customs matters, and 
naturalization) which can be committed to constitutional courts, 
legislative courts, administrative boards, or executive officers. A 
third class of business is that illustrated by Keller v. Potomac 
Elec. Power Co.,'*" involving the regulation of public utilities and 
the valuation of their property. Functions of this kind, which are 
usually vested in a board or commission, the Supreme Court has 
characterized as “ administrative ” in nature and outside the com- 
petency of the constitutional courts, although proper for the con- 
sideration of legislative courts. The assignment of such work to 
a legislative court involves no encroachment upon the functions of 
constitutional courts. Neither before nor since the Bakelite case 
has it been suggested that the findings made by a legislative court 
in the execution of such administration functions are less subject 
to reéxamination in independent proceedings in constitutional 
courts than similar findings by an administrative tribunal. 

Furthermore, it is not entirely clear that a legislative court when 
handling such administrative business is acting as a court, or that 
a separate tribunal created by Congress for this class of work 
alone and having no jurisdiction which could be given to a con- 
stitutional court would be a legislative court rather than an ad- 
ministrative tribunal. But it would make little difference in which 
capacity the tribunal were considered as acting, except with rela- 





§ 405 (1926), was later given “ all the powers of a circuit court of the United States 
in preserving order, compelling the attendance of witnesses, and the production of 
evidence, and in punishing for contempt.” Act of Aug. 5, 1909, c. 6, § 28, subsec. 12, 
36 Stat. 11, 98, 19 U. S. C. $405 (1926). By the Act of May 28, 1926, c. 4r1, 
44 Stat. 669, 19 U. S. C. Supp. IIT §§ 405a, 405b (1929), the name of the Board was 
changed to the United States Customs Court, with no change of powers or func- 
tions. It is doubtful from the Bakelite opinion whether this “ court ” is now con- 
sidered a legislative court or an administrative tribunal. See 2 WILLOUGHBY, op. cit. 
supra note 27, § 791. The purpose of the change of name was evidently to give it 
higher standing in connection with depositions taken for use in foreign countries. 
67 Conc. Rec. 4796-97 (1926). 
117 261 U.S. 428 (1923) ; see p. 902, supra. 
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tion to its power to punish for contempt.*** Another and more 
important difference would, of course, arise if a new doctrine of 
constitutional law should develop, attributing to the findings of a 
legislative court made in the exercise of these administrative func- 
tions greater finality than in the case of similar findings of an ad- 
ministrative board. The development of such a doctrine is not 
impossible, and might afford a convenient method of avoiding some 
of the difficulties created by the Ben Avon case *° with respect to 
the scope of judicial review.**° 

Somewhat broader in its application than the doctrine of the 
Bakelite case is the view expressed in the comment, heretofore 
referred to,’** inserted in the Congressional Record. The general 


view taken by the author of this comment is expressed in the 
following excerpts: 


“ 


. it may be properly said that were there no third article to the 
Constitution, the United States as a sovereign Government could create 
courts to decide cases arising between it and private individuals, to con- 
strue and decide questions arising between the Government and such 
individuals in reference to its own taxes, its own grants, and in reference 
to its own debts. In other words, I conceive that without the special 
grant of power under the third article of the Constitution Congress 
could exercise the power of a sovereign, create a court of claims to pass 
on the debts which the United States may owe to individuals, on grants 
of lands which it may have granted to individuals, to [sic] grants of 
patent rights which it may have granted to individuals, and the con- 
struction and decision of cases arising under the customs or internal 
revenue laws affecting the payment of the revenue which a sovereign 
must collect in order that it may live. .. . 

“.. . they [legislative courts] are brought into being and exist in 
virtue of the sovereignty of the United States, and of its power to do 
all that is essential to the effective exercise of a government, such as 





118 No review may be had by the Supreme Court of determinations of this 
kind by either legislative courts or administrative tribunals. See cases cited in 
note 8, supra. 

119 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920). 

120 Cf, Winchester & Strasburg R. R. v. Commonwealth, 106 Va. 264, 55 S. E. 
692 (1906) ; Prentis v. Atlantic Coast Line, 211 U. S. 210 (1908); Dobie, Judicial 
Review of Administrative Action in Virginia (1922) 8 Va. L. REV. 477, 557. 

On the general question of specialized courts for review of administrative 
decisions, see FRANKFURTER AND LANDIS, Op. cit. supra note 103, at 184-86. 

121 See pp. 910-11, supra. 
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aiding in the enforcement of the taxation laws, aiding in the administra- 
tion and enforcement of the public land laws and the Indian laws, and 
in the ascertainment and determination of claims against the United 
States and the administration of the laws relating to the granting of 
patents, copyrights, and trade-marks. . . .”’*”* 


The matters here enumerated apparently include some which 
are not susceptible of final executive determination, but they all 
come within the general description of government debts, taxes, 
and grants, and they are all matters which may be and usually are 
committed to executive officers in the first instance. It is perhaps 
significant that with this comment before it in the Bakelite case, 
the Court seemed at some pains to avoid taking so broad a position, 
although in other respects it followed closely the language of the 
comment. 

It may be argued that the suggestion that these legislative 
courts are proper because Congress could have established them 
had no “ judicial power” been conferred by the Constitution ig- 
nores the real problem. Of course, the question is not whether 
Congress has power to create such courts in the absence of Article 
III, but whether it is prevented from doing so by the existence 
of that article. But if one agrees with the Bakelite decision that 
Article III does not preclude legislative courts where adminis- 
trative tribunals might be made supreme, it is scarcely more 
difficult to recognize the propriety of such courts to exercise 
functions which might have been committed in the first instance 
to administrative tribunals. As already suggested, the problem 
of the finality to be accorded to such determinations of legislative 
courts, is separate from the problem of the propriety of using a 
legislative court rather than an administrative board or com- 
mission.*** 

A word should perhaps be added on the question of the effect 





122 68 Conc. REc. 3182 (1927). The fact that this comment represents the first 
comprehensive attempt to support the power of Congress to establish legislative 
courts other than territorial and District of Columbia courts and the many striking 
similarities between its language and that of the Bakelite opinion invite speculation 
as to its authorship. 

128 The comment in the Congressional Record does not suggest that such deter- 
minations of legislative courts have greater finality than similar determinations of 
administrative tribunals. 
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of congressional intent. The Bakelite case makes it clear that the 
status of a court as “legislative” or “ constitutional ” is not de- 
termined by the power under which Congress purports to act. It 
has been already noted *** that, in creating the Court of Customs 
Appeals, Congress made no provision for tenure, apparently as- 
suming that it was acting pursuant to Article III and that the 
judges would therefore automatically enjoy tenure during good 
behavior. Furthermore, the jurisdiction vested in the court was 
carved out of the jurisdiction of constitutional courts. But in 
spite of these facts, the Bakelite case held the court to be legisla- 
tive. One must therefore conclude that if the jurisdiction given 
to a specialized court is such that it could be given to a court whose 
judges have limited tenure, the court will be held legislative, even 
though its judges were given tenure during good behavior. It 
might well have been held that Congress, in creating specialized 
courts for matters covered by the Bakelite opitiion, might at its 
option create either a legislative court or a specialized constitu- 
tional court. The only result, however, of the Supreme Court’s 
denial of the existence of the latter alternati 2 is that Congress 
can not, by granting tenure during good behavior and by intending 
to act under Article III, preclude itself from later shortening 
tenure, reducing salaries, or vesting the court with administra- 
tive functions.**° 
Wilber Griffith Katz. 


CamsBrincE, Mass. 
















124 See pp. 908-09, supra. 
125 Even under the view permitting the intention of Congress to control, if a 
specialized constitutional court were created, Congress might be permitted later 
to change its character. 
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Mr. Justice SANFoRD. — Edward Terry Sanford, Justice of the Su- 
preme Court of the United States, died in Washington, March 8, 1930. 
Judge Sanford was born in Knoxville, Tennessee, July 23, 1865. After 
graduating from the University of Tennessee in 1883, he entered the 
Junior class of Harvard College, from which he graduated in 1885. 
After a year he entered the Law School in the fall of 1886. He at once 
showed his high ability as a lawyer, leading his class at the end of his 
first year and at the end of his course. 

Toward the close of his first year the HARVARD LAW REvIEW was 
founded; and with the fourth number, in October or November, 1887, 
he was chosen to be an editor. He acted as editor of the REvrew until 
the end of Volume 2, when his class handed the conduct of the REVIEW 
over to the next class. He valued his experience as editor, was through- 
out his life a friend of each successive board, and followed with interest 
the success of the magazine. 

On graduation, Sanford returned to Knoxville, where for nearly 
twenty years he carried on a busy and successful practice. During this 
period he was a man of public spirit, and held many offices which showed 
the general confidence in his character and ability. He became a trustee 
_ of the University of Tennessee, and of the schools, libraries, and hospi- 
tals of the district. In 1907 he became assistant attorney general of the 
United States, and two years later he was appointed United States dis- 
trict judge for the Eastern and Middle Districts of Tennessee. In 1923 
he was appointed a Justice of the Supreme Court of the United States. 

Judge Sanford was a sound, if not a brilliant, lawyer. His great repu- 
tation as a district judge was due largely to his high character, his ripe 
judgment, his sound sense, and his tact. On the Supreme Court he was 
a conservative influence, not seeking to brush out new paths, but keep- 
ing to the old ways and following established authority. 

J. H. B. 





AFTERMATH OF THE SUPREME CourT’s Stop, Look, AND LISTEN 
Rute. — A desire on the part of the Supreme Court to impose its own 
views of private law no doubt played a considerable part in the decision 
of Swift v. Tyson; + and no doubt also the continued life of the doctrine 
engendered by that case must be attributed to that same persisting judi- 
cial egoism which considers its own interpretations of any system of law 
superior to all other interpretations.2 But the rationalization which 





1 16 Pet. rt (U. S. 1842); see Gray, THE NATURE AND SOURCES OF THE LAW 
(2d ed. 1921) 253. 

For recent treatments, see Dobie, Seven Implications of Swift v. Tyson (1930) 
16 Va. L. Rev. 225; Johnson, State Law and the Federal Courts (1929) 17 Ky. L. J. 
354; Frankfurter, Distribution of Judicial Power Between United States and State 
Courts (1928) 13 Corn. L. Q. 499; Notes (1928) 38 Yate L. J. 88; (1928) 77 U. 
or Pa. L. Rev. 105; (1926) 40 Harv. L. Rev. 310. If, as the latter suggests [40 
Harv. L. REv. at 310, n.1], the conception of a federal common law has long since 
been exploded, it must be admitted that the shattered fragments still enjoy remark- 
able vitality under the guise of “ general law.” Black & White Taxi Co. v. Brown 
& Yellow Taxi Co., 276 U.S. 518 (1928). 

2 “T am aware that what has been termed the general law of the country — 
which is often little less than what the judge advancing the doctrine thinks at the 





NOTES 927 


supports the principle of Swift v. Tyson is not built upon so weak a 
foundation. ‘The doctrine is sought to be justified, not because the 
federal judiciary is thereby enabled, vi et armis as it were, to inflict its 
own reading of the law, but because it is believed that the pronounce- 
ments of the federal courts on matters of “ general jurisprudence ” — 
an elastic term — will be followed or at least accorded great deference 
in state courts. This is the premise underlying the claim that Swift v. 
Tyson will produce uniformity. It will be interesting to examine this 
premise (which heretofore has been notably inarticulate) in the light 
of the reception of a recent Supreme Court decision in state courts, as a 
test of the Court’s influence in a field of private law. 

General jurisprudence has long since included the law of torts,’ and 
hence a tort case may justifiably serve for the experiment. On its facts, 
Baltimore & Ohio R. R. v. Goodman * is uninteresting enough: in an 
action for wrongful death, a judgment for the plaintiff was reversed be- 
cause of the contributory negligence of the deceased. This differs not at 
all from the usual run of cases coming up to every appellate court, and 
the actual decision is hardly open to criticism.’ But in view of the now 
limited jurisdiction of the Supreme Court,® the mere fact of review is in 
itself important,’ the more so since here no federal right of any kind was 
set up.® It is interesting to note that while the petition for certiorari 





time should be the general law on a particular subject — has often been advanced 
in judicial opinions of this court to control a conflicting law of a State. I admit that 
learned judges have fallen into the habit of repeating this doctrine as a convenient 
mode of brushing aside the law of a State in conflict with their views.” Field, J., 
dissenting, in Baltimore & Ohio R. R. v. Baugh, 149 U. S. 368, 391, 401 (1892). 

Compare the way common law courts administer the civil law. See Holmes, J., 
dissenting, in Panama R. R. v. Rock, 266 U. S. 209, 215 (1924); Notes (1918) 32 
Harv. L. Rev. 69; (1924) 38 id. 499. Is it not probable that this is but another 
manifestation of the same underlying tendency? 

8 Baltimore & Ohio R. R. v. Baugh, 149 U. S. 368 (1892) (fellow-servant 
rule) ; Snare & Triest Co. v. Friedman, 169 Fed. 1 (C. C. A. 3d, 1909) (nature of 
attractive nuisances) ; Chesko v. Delaware & Hudson Co., 218 Fed. 804 (C. C. A. 3d, 
1914) (same) ; New York, N. H. & H. R. R. v. Fruchter, 271 Fed. 419 (C. C. A. 2d, 
1921), rev’d on other grounds, 260 U.S. 141 (1922) (same) ; Paterlini v. Memorial 
Hospital, 229 Fed. 838 (W. D. Pa. 1915) (liability of charitable institution) ; see 
Brennan and Sharp, The Application of the Doctrine of Swift v. Tyson Since 1900 
(1929) 4 Inp.,L. J. 367, 376. But cf. Gleason v. Seaboard Air Line Ry., 278 U. S. 
349 (1929), rev’g Seaboard Air Line Ry. v. Gleason, 21 F.(2d) 883 (C. C. A. sth, 
1927), and disapproving Harris v. Allied Compress Co., 6 F.(2d) 7 (C. C. A. 5th, 
1925) (both dealing with liability of principal for deceit of agent). 

4 275 U.S. 66 (1927), rev’g 10 F.(2d) 58 (C. C. A. 6th, 1926). The plaintiff’s 
decedent approached a railway crossing where the view was obstructed up to within 
twenty feet of the track, at such a speed that he was unable to stop when he finally 
did see a train bearing down on him at sixty miles per hour. 

5 The crossing in question was quite clear, and was only obstructed to one ap- 
proaching as Goodman did. This is clearly seen from the Record and exhibits. 

6 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CourT (1927) 
c. 7; Taft, The Jurisdiction of the Supreme Court Under the Act of February 13, 
1925 (1925) 35 YALE L. J. 1; Frankfurter and Landis, The Supreme Court Under 
the Judiciary Act of 1925 (1928) 42 Harv. L. Rev. 1. 

7 But apparently not conclusive. See Book Review (1928) 28 Cor. L. REv. 515, 
516-17; Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1928 (1929) 43 Harv. L. Rev. 33, 51-53 (both collecting cases of relative 
unimportance which were reviewed). 

8 Most of the cases discussed in the authorities cited supra note 7 arose under 
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stressed a conflict of rules between circuits,® the petitioner’s brief 
upon the argument urged as an additional reason for reversal that the 
judgment below was not in conformity with state decisions.*° Coun- 
sel well knew what rule they wanted applied, but were apparently in 
entire ignorance of whose law they were contending for; and certainly 
the language of the opinion shows no reliance on the law of any iden- 
tified sovereign.'t The Court apparently meant to lay down a rule 
which should control all similar cases in the future.’* In uncompromis- 
ing terms the duty of an automobile driver approaching a crossing was 
defined: he must if necessary get out of his car to look for the approach- 
ing train.* The standard of care established thus takes on an added 
significance. 

It was not surprising that considerable discussion should have been 
provoked, in the public press ** as well as in legal periodicals. Some 
writers believed that the stringent new rule would diminish the number 





the Federal Employers’ Liability Act. The Goodman case was one at common law, 
the only statute involved being the local wrongful death act. 

® See Petition for Certiorari 1, 4, 8; Brief in Support of Petition for Certiorari 

, 8 et seq. 
y 10 See Supplemental Brief for Petitioner 4 et seg.; Second Supplemental Brief 
for Petitioner 4 et seq. 

11 The Supreme Court cited only two cases: Flannelly v. Delaware & Hudson 
Co., 225 U. S. 597 (1911) (certiorari to the Third Circuit; case arose in Pennsyl- 
vania at common law); Southern Pac. Co. v. Berkshire, 254 U. S. 415 (1921) 
(certiorari to Texas Court of Civil Appeals; Federal Employers’ Liability case). 
The Goodman case arose in Ohio; see note 8, supra. 

For other instances where there was apparently no consciousness of state law, 
see, e.g., United Zinc & Chem. Co. v. Britt, 258 U. S. 268 (1922) ; Leach & Co. v. 
Peirson, 275 U. S. 120; see Leach, State Law of Evidence in the Federal Courts 
(1930) 43 Harv. L. Rev. 554, 575 et seg. Both these decisions and the Goodman 
decision are by Mr. Justice Holmes, who has but recently pointed out the “ subtle 
fallacy ” of Swift v. Tyson. See Black & White Taxi Co. v. Brown & Yellow Taxi 
Co., 276 U. S. 518, 532, 533 (1928): “ Books written about any branch of the 
common law treat it as a unit, cite cases from this Court, from the Circuit Courts 
of Appeals, from the State Courts, from England and the Colonies of England 
indiscriminately, and criticise them as right or wrong according to the writer’s 
notions of a single theory. It is very hard to resist the impression that there is 
one august corpus, to understand which clearly is the oniy task of any Court 
concerned.” ; 

12 “ But we are dealing with a standard of conduct, and when the standard is 
clear it should be laid down once for all by the Courts.” Baltimore & Ohio R. R. v. 
Goodman, 275 U. S. 66, 70 (1927), per Holmes, J. 

Compare: “ There is no fixed standard in the law by which a court is enabled 
to arbitrarily say in every case what conduct shall be considered reasonable and 
prudent, and what shall constitute ordinary care, under any and all circumstances.” 
Grand Trunk Ry. v. Ives, 144 U. S. 408, 417 (1892), per Lamar, J. 

18 The rule as announced by the Court may lead to this result, that after the 
driver has stepped out of his vehicle and looked, a train may arrive before he has 
succeeded in getting over the tracks. That this is no tort professor’s idle dream is 
illustrated by Torgeson v. Missouri-K.-T. R. R., 124 Kan. 798, 262 Pac. 564 
(1928), where it appeared that it was safer to approach the crossing slowly and 
drive straight across, than to stop and get out. For an extreme example of the 
absurd results sometimes reached by ironclad rules of what constitutes due care, see 
Benner v. Philadelphia & R. Ry., 262 Pa. 307, 105 Atl. 283, 2 A. L. R. 759 (1918). 

14 See N. Y. Times, Nov. 1, 1927, at 1; ibid. at 26; N. Y. Times, Feb. 25, 1928, 
at 8; Tue Lrrerary Dicest, Nov. 19, 1927, at 14; (1927) 83 Ramway AGE 872, 
909. 
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of railroad crossing accidents, and approved it on that ground.’® Others 
felt that it was merely a logical extension of the stop, look, and listen 
rule already approved by a number of courts and legislatures.** A few 
commentators expressed the view that the duty of care, here as else- 
where, should be merely that of the reasonably prudent man, and that 
the rule announced was too onerous; ** while still others suggested that 
this was not the proper way to control juries in cases of this kind.?® 
Certainly the tendency illustrated by the Goodman case, of resolving 
mixed questions of law and fact into inflexible rules, seems undesir- 
able; *® for no matter how sound it may be in theory,”° in fact it en- 
courages the all too common practice of urging witnesses to swear up 
to a headnote.”* 

Viewed in the light of Swift v. Tyson and its goal of uniformity, the 
subsequent fate of the Goodman case is extremely significant. Some 
of the federal courts have interpreted it to announce no new result, de- 
claring that the opinion was simply an admonition to trial judges to use 
their power to direct a verdict.*? A number of cases have refused to go 
as far as the Supreme Court’s language would seem to require; ** and the 
Sixth Circuit, which was reversed in the Goodman case, has been astute 
to distinguish it.2* In the state courts the case has caused scarcely a 
ripple in the sea of decisions, and, although cited a good many times, has 
given no appreciable impetus to the imposition of a higher standard of 





15 See Note (1928) 3 Axa. L. J. 136; (1928) 2 Dax. L. Rev. 89; (1928) 22 Itz. 
L. REv. 800. 

16 See Note (1928) 14 VA. L. Rev. 379; (1928) 2 Dax. L. Rev. 89; cf. (1928) 
37 YALE L. J. 532. 

17 See (1928) 76 U. or Pa. L. Rev. 321; (1928) 26 Micu. L. Rev. 582; Notes 
(1928) 56 A. L. R. 645; (1928) 8 B. U. L. Rev. 81; (1928) 16 Caxir. L. Rev. 238; 
(1928) 4 Wis. L. Rev. 467. 

18 See Notes (1928) 16 Catir. L. Rev. 238; (1927) 3 Notre Dame Law. 
106. For additional discussions of the Goodman case, see (1927) 12 Minn. L. REv. 
86; Note (1928) 62 Am. L. Rev. 277; Note (1928) 6 Can. B. R. 158, 203, 220; 
(1928) 3 Inn. L. J. 478; (1928) 13 Iowa L. Rev. 224; (1928) 6 N. Y. U. L. Rev. 
199; (1928) 1 So. Cari. L. REv. 395; (1928) 2 U. Cinc. L. Rev. 108; (1928) 34 
W. Va. L. Q. 299. 

19 See Bohlen, Mixed Questions of Law and Fact, in BoHLEN, STUDIES IN THE 
Law oF Torts (1926) 601 e¢ seq. 

20 See Hotmes, THE Common LAw (1881) 122-25. 

21 See Bohlen, supra note 19, at 612. 

22 See Conrad v. Wheelock, 24 F.(2d) 996, 999 (S. D. Ill. 1928); cf. Gray v. 
Missouri Pac. Ry., 23 F.(2d) 190 (C. C. A. 6th, 1928); Sertich v. Baltimore & 
Ohio R. R., 29 F.(2d) 112 (C. C. A. 4th, 1928) ; Snyder v. Chicago, B. & Q. R. R., 
29 F.(2d) gto (C. C. A. 8th, 1928). 

Following the Goodman case: Kutchma v. Atchison, T. & S. F. Ry., 23 F.(2d) 
183 (C. C. A. 8th, 1927) ; Wabash Ry. v. Zayac, 30 F.(2d) 764 (C. C. A. 7th, 1929) ; 
Blunt v. Chicago, M., St. P.& P. R. R., 34 F.(2d) 63 (N. D. Ill. 1929) ; Baltimore & 
Ohio R. R. v. Shaw, 35 F.(2d) 410 (C. C. A. 3d, 1929) ; Lang v. Bryam, 35 F.(2d) 
489 (C. C. A. 8th, 1929). ; 

28 Chesapeake & Ohio Ry. v. Waid, 25 F.(2d) 366 (C. C. A. 4th, 1928) ; Norfolk 
& Western Ry. v. Holbrook, 27 F.(2d) 326 (C. C. A. 6th, 1928) ; Canadian Pac. Ry. 
v. Slayton, 29 F.(2d) 687 (C. C. A. 2d, 1928). 

24 Wabash Ry. v. Glass, 32 F.(2d) 697 (C. C. A. 6th, 1929) (Goodman case does 
not apply where crossing gates are open); Leuthold v. Pennsylvania R. R., 33 
F.(2d) 758 (C. C. A. 6th, 1929) (Goodman case not applicable to city crossing 
where flagman was usually stationed). 
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care. Where the stop, look, and listen rule was law before, it is law 
still; *° possibly there has been a change in one state.”* In other juris- 
dictions, the Goodman case has been rejected, either expressly ** or by 
implication.** It has been held not to affect a joint fault statute.” Ina 
few instances it was successfully distinguished, on the ground that the 
precaution of getting out and looking up the track would have availed 
the plaintiff nothing in any event; *° and in the greatest number of cases, 
Baltimore & Ohio R. R. v. Goodman has been cited for just another 
expression of the reasonable man’s standard,** as merely one more 
authority for a holding of contributory negligence.*? 





25 Vaca v. Southern Pac. Co., 91 Cal. App. 470, 267 Pac. 346 (1928) ; Stephen- 
son v. Northwestern Pac. R. R., 278 Pac. 263 (Cal. App. 1929) ; Barnett v. Atchison, 
T. & S. F. Ry., 278 Pac. 443 (Cal. App. 1929); Koster v. Southern Pac. Co., 279 
Pac. 788 (Cal. 1929). As to the California law prior to the Goodman case, see 
Griffin v. San Pedro, L. A.& S. L. R. R., 170 Cal. 772, 151 Pac. 282 (1915) ; Mur- 
ray v. Southern Pac. Co., 177 Cal. 1, 169 Pac. 675 (1917); cf. Note (1928) 16 
Cauir. L. Rev. 238, 242. 

26 Davis v. Pere Marquette Ry., 241 Mich. 166, 216 N. W. 424 (1927); De 
Jager v. Andringa, 241 Mich. 474, 217 N. W. 332 (1928); Rosencranz v. Michigan 
Cent. R. R., 244 Mich. 137, 221 N. W. 273 (1928); cf. McPeake v. Grand T. W. 
Ry., 242 Mich. 676, 219 N. W. 734 (1928). The earlier Michigan cases are ap- 
parently overruled. Guggenheim v. Lake Shore & M. S. Ry., 66 Mich. 150, 33 N. W. 
161 (1887) ; Nichols v. Grand T. W. Ry., 203 Mich. 372, N. W. 1046 (1918). But 
see Note (1928) 56 A. L. R. 647, 652. 

See also Goodman v. Chicago & E. I. Ry., 248 Ill. App. 128 (1928). But see the 
concurring opinion; and note that decisions of the Illinois Appellate Court are not 
of binding authority. Ini. Rev. Stat. (Cahill, 1929) c. 37, § 49. 

27 Georgia R. R. & B. Co. v. Stanley, 38 Ga. App. 773, 145 S. E. 530 (1928) ; Sea- 
board Air Line Ry. v. Sarman, 38 Ga. App. 637, 144 S. E. 810 (1928); Big Sandy 
& K. R. Ry. v. Blair, 224 Ky. 367, 6 S. W.(2d) 453 (1928); Miller v. New York 
Cent. R. R., 226 App. Div. 205, 234 N. Y. Supp. 560 (1929) ; Travelers’ Ins. Co. v. 
Staten I. R. T. Co., 134 Misc. 6, 234 N. Y. Supp. 293 (1929); Key v. Carolina & 
N. W. Ry., 150 S. C. 29, 147 S. E. 625 (1929); St. Louis, B. & M. Ry. v. Cole, 
4 S. W.(2d) rorg (Tex. Civ. App. 1928); Mattingley v. Oregon-W. R. & N. Co., 
280 Pac. 46 (Wash. 1929). 

28 Love v. Fort Dodge D. M. & S. R. R., 224 N. W. 815 (Iowa 1929); New 
Orleans & N. E. R. R. v. Hegwood, 124 So. 66 (Miss. 1929) ; Pinckney v. Atlantic 
Coast Line R. R., 147 S. C. 227, 145 S. E. 135 (1928); Morrissey v. Chicago, 
M. & St. P. Ry., 226 N. W. 731 (S. D. 1929). 

29 Germak v. Florida E. C. Ry., 117 So. 391 (Fla. 1928); Florida E. C. Ry. v. 
Davis, 117 So. 842 (Fla. 1928); Atlantic Coast Line R. R. v. Watkins, 121 So. 95 
(Fla. 1929). 

80 Swift & Co. v. St. Louis Transfer Ry., 15 S. W.(2d) 387 (Mo. App. 1929); 
Williams v. Minneapolis, St. P. & S. Ste. M. Ry., 57 N. D. 279, 221 N. W. 42 
(1928) ; see also Torgeson v. Missouri-K.-T. R. R., supra note 13. In Greenwald 
v. Baltimore & Ohio R. R., 332 Ill. 627, 164 N. E. 142 (1928), the plaintiff’s negli- 
gence was held to be sufficiently apparent without applying the Goodman case. 
Cf. Harrison v. North Carolina R. R., 194 N. C. 656, 140 S. E. 598 (1927). 

81 Harrison v. North Carolina R. R., supra note 30; Norfolk & P. B. L. R. R. 
v. Parker, 147 S. E. 461 (Va. 1929); see Franklin v. Louisiana & A. Ry., 10 La. 
App. 526, 120 So. 679 (1929) ; (1928) 6 N. C. L. Rev. 212; cf. Schutte v. Louisiana 
R. & N. Co., 10 La. App. 93, 120 So. 266 (1929). 

82 Smith v. Louisiané & A. Ry., 10 La. App. 502, 120 So. 669 (1929) ; Eggeling 
v. Chicago, R. I. & P. Ry., 228 N. W. 361 (Neb. 1929) ; Pennsylvania R. R. v. Rusy- 
nick, 117 Ohio St. 530, 159 N. E. 826 (1927) ; Morser v. Southern Pac. Co., 124 Ore. 
384, 262 Pac. 252 (1927); Joseph v. Pittsburgh & W. Va. Ry., 294 Pa. 315, 144 Atl. 
139 (1928) ; Tull v. Baltimore & Ohio R. R., 292 Pa. 458, 141 Atl. 263 (1928) ; Miller 
v. Sioux Falls Traction System, 222 N. W. 270, modifying 220 N. W. 451 (S. D. 
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Nor has the case had much effect on legislation. Though many states 
have stop, look, and listen statutes, all but three ** seem to have been 
adopted before the Supreme Court announced its decision; and the 
standards prescribed by the different legislatures vary considerably. 
Only four states have a universal stop, look, and listen statute; ** 
the requirement is more usually limited to vehicles for hire,** or to 
those carrying school children ** or explosives ** or inflammables,** 
or to trucks which have trailers.*° In a number of states stopping is 
necessary only where signs have been erected at the crossings; *° and 
in one state, only when the crossings are obscured.*: A large proportion 
of all this legislation is expressly declared to have no effect in civil 
suits,*” thus revealing a strong disinclination to go as far as the Supreme 
Court. 

It is clear, then, even in the short period that has elapsed since the 
Goodman decision, that the states will not follow even the modified form 
of the federal rule. Consequently our dual system of courts will admin- 





1928) ; Norfolk & W. Ry. v. Hardy, 148 S. E. 839 (Va. 1929) ; Swanson v. Lake 
Superior T. T. Ry., 228 N. W. 257 (Wis. 1929). 

33 N. M. Laws 1929, c. 75, $6; Pa. Laws 1929, No. 403, § 1027; S. C. Acts 
1928, No. 710, p. 1320. 

84 La. Rev. Stat. ANN. (Marr, 1926) 77, 78; Miss. Ann. Cope (Hemingway, 
1927) § 7966; Oxia. Comp. Stat. ANN. (Supp. 1926) § 10221-25-26; Tenn. ANN. 
Cope (Shannon, 1918) § 6495a6. 

85 Ariz. Laws 1927, Highway Code, c. 5, § 23(a); Cat. Copes anp Gen. Laws 
(Supp. 1927) Act 3012a, § 135; Kan. Laws 1927, c. 189, §1; Minn. Stat. (Mason, 
1927) § 4743-46; N. D. Laws 1925, c. 181, §6; Pa. Laws 1929, No. 403, § 1027; 
Wasu. Comp. Strat. (Supp. 1927) § 6362-63; Wis. Stat. (1927) § 85.23; Wyo. 
Laws 1925, c. 60, § 1. 

36 Ariz. Laws 1927, Highway Code, c. 5, § 23(a); Cat. Copes anp Gen. Laws 
(Supp. 1927) Act 3012a, § 135; Kan. Laws 1927, c. 189, §1; Munn. Strat. (Mason, 
1927) $ 4743-46; N. M. Laws 1929, c. 75, $6; N. D. Laws 1925, c. 181, §6; Pa. 
Laws 1929, No. 403, § 1027; S. C. Acts 1928, No. 710, at 1320; WasH. Comp. Star. 
(Supp. 1927) § 6362-3 (but only when the view is obstructed) ; Wyo. Laws 1925, 
Cc. 60, § 2. 

87 Ariz. Laws 1927, Highway Code, c. 5, § 23(a); Cat. Copes anp Gen. Laws 
(Supp. 1927) Act 3012a, § 135; Munn. Stat. (Mason, 1927) § 4743-6; N. D. Laws 
1925, c. 181, $6; Onto Gen. Cope (Throckmorton, 1929) § 12533 (adopted in 
1927); Pa. Laws 1929, No. 403, § 1027. 

38 Ariz. Laws 1927, Highway Code, c. 5, § 23(a); Cat. Copes anp Gen. Laws 
(Supp. 1927) Act 3012a, § 135; Munn. Stat. (Mason, 1927) § 4743-6; N. D. Laws 
1925, c. 181, §6; Onto Gen. Cope (Throckmorton, 1929) § 12533. 

39 Minn. Stat. (Mason, 1927) § 4743-6; N. D. Laws 1925, c. 181, § 6. 

40 Ara. CopE (1928) § 1397(54) (adopted in 1927); Ark. Acts 1925, Act 255, 
§1; Fra. Gen. Laws (Skillman, 1927) $1324; Ga. Ann. Cope (Michie, 1926) 
§ 2677(10) ; Idaho Laws 1927, c. 260, §6; Ky. Acts 1926, c. 114; Mich. Pub. Acts 
a No. 92, §4; Munn. Stat. (Mason, 1927) § 4743-7; Neb. Laws 1927, c. 154, 


ek 

41 Mont. Rev. Cones (Choate, 1921) § 3842; cf. WasH. Comp. Stat. (Supp. 
1927) § 6362-3, supra note 36. 

42 Ara. Cope (1928) § 1397(54); Ark. Acts 1925, Act 255, $6; Fra. Gen. Laws 
(Skillman, 1927) § 1324; Ga. Ann. Cope (Michie, 1926) § 2677(14); Kan. Laws 
1927, c. 189, §3; La. Rev. Strat. Ann. (Marr, 1926) 77, 78; Mich. Pub. Acts 
1925, No. 92, § 6; Munn. Stat. (Mason, 1927) § 4743-17; Miss. ANN. Cope (Hem- 
ingway, 1927) § 7966; Neb. Laws 1927, c. 154, §4; N. D. Laws 1925, c. 181, $14; 
Oxta. Comp. Strat. Ann. (Supp. 1926) § 10221-26; Tenn. ANN. Cope (Shannon, 
1918) § 6495a8; Wyo. Laws 1925, c. 60, §3. In Georgia it is reversible error to let 
the jury hear of the statute. : 
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ister, in yet another situation,** a dual system of law; and we have the 
spectacle of a jurisprudence which varies the duty of care required of a 
motorist according as the railroad that kills him is incorporated in one 
state or another.“* Whatever may be true of commercial law, tort law 
is essentially ex post facto, and may without inconvenience vary from 
state to state. And if it be urged that widespread interstate communi- 
cation makes a uniform rule desirable on both sides of a state line, the 
answer must be that the Swift v. Tyson doctrine makes for diversity 
within state lines; and the example of the Goodman case must show that 
it does not make for uniformity elsewhere. The necessity for arbitrary 
political boundaries may well justify a difference of rules, but there is 
no such justification from the accident of citizenship or incorporation. 





BowA Fip—E TRANSACTIONS WITH A BANKRUPT AFTER FILING OF THE 
PETITION. — Recurrent statements by the Supreme Court that the filing 
of a petition in bankruptcy operates as a “ caveat to all the world — an 
attachment and an injunction,”* that thereafter the property of the 
bankrupt is in custodia legis; * the possible application of the doctrine 
of lis pendens; the inconsistent statements in § 70(a)(5) of tne Bank- 
ruptcy Act; * and the 1910 amendment to § 47(a)(2),* have all cast 
grave doubts ° on the validity of bona fide transactions with a bankrupt, 
between the time of petition and the adjudication, by one having no 
notice of the bankruptcy proceedings.® 

The solution of this question is necessarily dependent on the nature 
of the title of the trustee. The act declares that this title relates back 
only to the date of the adjudication, but embraces such property as the 
bankrupt could have transferred prior to the filing of the petition.” Lit- 
erally applied, these two statements each serve to determine what prop- 





43 See Frankfurter, supra note 1; Brennan and Sharp, supra note 4; Note 
(1928) 38 Yate L. J. 88. 
44 See Gray, op. cit. supra note 1, at 252-53. 


1 See, e.g., Mueller v. Nugent, 184 U.S. 1, 14 (1901) ; May v. Henderson, 268 
U. S. 111, 117 (1925). 

2 See Acme Harvester Co. v. Beekman, 222 U. S. 300, 307 (1911) ; Lazarus v. 
Prentice, 234 U. S. 263, 266 (1914); Bailey v. Baker Ice Machine Co., 239 U. S. 
268, 276 (1915); Fairbanks Shovel Co. v. Wills, 240 U. S. 642, 649 (1916). 

8 30 Stat. 565 (1898), 11 U.S. C. § 110 (1926). 

4 36 Stat. 840 (1910), 11 U.S. C. § 75 (1926). 

5 The statement is often made that subsequent to the date of the petition the 
bankrupt can effect no valid transfer of his property “except possibly for full 
value and in the ordinary course of business.” See Edison Elec. Illuminating Co. 
v. Tibbetts, 241 Fed. 468, 469 (C. C. A. 1st, 1917) ; Farracy v. Perry, 12 S. W.(2d) 
651, 655 (Tex. Civ. App. 1929) ; 2 Cottier, BANKRUPTCY (13th ed. 1923) 1639. 

6 The scope of this Note does not include the acquisition of property by the 
bankrupt after the date of the petition without depleting the value of assets in 
existence at that time, since such property is not affected by the bankruptcy pro- 
ceedings. In re Pease, 4 Am. B: R. 578 (W. D. N. Y. 1900) ; see 2 Cottier, BANK- 
RUPTCY 1642; 4 REMINGTON, BANKRUPTCY (3d ed. 1923) $§ 1397, 1400. 

7 Burlingham v. Crouse, 228 U. S. 459 (1913); Everett v. Judson, 228 U. S. 
474 (1913) ; Andrews v. Partridge, 228 U. S. 479 (1913) ; see note 3, supra. But cf. 
Note (1911) 25 Harv. L. REv. 79. 
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erty passes to the trustee and to what claims it is subject; and prac- 
tically they are inconsistent. It is, of course, essential to fix a 
date of cleavage, in order to determine what rights and liabilities 
of the bankrupt are to be adjudicated by the proceedings, and when 
his new estate commences. This date, it has been held by the Su- 
preme Court, is that of filing the petition, and it follows as a necessary 
corollary that for most purposes the trustee’s title relates back to that 
time.® 

But it is by no means an inevitable consequence that from the date 
of the petition the bankrupt is deprived of all power to control or trans- 
fer his property. It is significant that the oft-quoted dictum in Mueller 
v. Nugent *° was uttered when the only question to be decided was 
whether the bankruptcy court had power summarily to order the return 
of property held without claim of right and received before the petition 
had been filed.1t And the other statement, that the bankrupt’s prop- 
erty is in custodia legis from the filing of the petition, was used as a 
plausible ground to patch up § 67(f).2?. Beyond those limits the doc- 
trines have never been literally applied.1* And though the rights now 
given the trustee by § 47(a)(2) of necessity relate back to the date of 
the petition,'* and on their face seem to endanger all subsequent trans- 





8 See McLaughlin, Amendment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 
341, 583, 605; Note (1911) 25 Harv. L. Rev. 79. Numerous attempts, however, 
have been made to reconcile the two provisions. See Brown v. Crawford, 252 Fed. 
248, 252 (D. Ore. 1918); Gray v. Chase, 184 Mass. 444, 451, 68 N. E. 676, 679 
(1903); 1 Brack, Bankruptcy (3d ed. 1922) $317; 2 COLLIER, op. cit. supra 
note 5, at 1635. The trustee obviously can not be vested with title until he is ac- 
tually appointed. Until that time the bankrupt is the proper party to bring suit in 
the interests of the estate. Johnson v. Collier, 222 U. S. 538 (1912) ; Coffman v. 
Folds, 216 Ala. 133, 112 So. 911 (1927); Danciger v. Smith, 116 Tex. 269, 289 
S. W. 679 (1926) ; see 2 Cottier, BANKRUPTCY 1639; cf. Gordon v. Mechanics’ & 
Traders’ Ins. Co., 120 La. 441, 45 So. 384 (1907). 

9 Everett v. Judson, 228 U.S. 474 (1913) ; see White v. Stump, 266 U. S. 310 
(1924); see 4 RemincTon, Bankruptcy § 1377; Note (1911) 25 Harv. L. Rev. 
79, 80. 

10 1784 U.S. 1, 14 (1901). 

11 The learned discussion in Taubel-Scott-Kitzmiller Co. v. Fox, 264 U. S. 426 
(1924), concerning the jurisdiction of the bankruptcy court in summary proceed- 
ings, views Mueller v. Nugent in its proper perspective. 264 U.S. at 433, n.11. 

12 This subsection invalidates liens obtained through legal proceedings within 
four months prior to the filing of the petition in bankruptcy, but does not in terms 
mention proceedings commenced after the date of the petition. 30 Strat. 564 
(1898), 11 U. S. C. § 107 (1926). The theory that the property of the bankrupt is 
in custodia legis from that date remedies the omission. Acme Harvester Co. v. 
Beekman, 222 U. S. 300 (1911); State Bank v. Cox, 143 Fed. 91 (C. C. A. 7th, 
1906) ; see 4 REMINGTON, BANKRUPTCY § 1884; McLaughlin, supra note 8, at 596. 

13 See Frederick v. Fidelity Life Ins. Co., 256 U. S. 395, 398 (1921) ; Cunning- 
ham v. Lexington Trust Co., 259 Mass. 181, 185, 156 N. E. 1, 3 (1927). A pledgee 
is not prevented from perfecting, subsequent to the date of the petition, any title 
consonant with the nature of his lien. Hiscock v. Varick Bank, 206 U.S. 28 (1907), 
aff’g In re Mertens, 144 Fed. 818 (C. C. A. 2d, 1906). Bui proceedings to contest 
the bankrupt’s right to property in his possession may not be brought subsequently 
except in the bankruptcy court. Corbett v. Riddle, 209 Fed. 811 (C. C. A. 4th, 
1913) (detinue); Petition of Friedlender, 233 Fed. 250 (C. C. A. 1st, 1916) 
(replevin). And see note 8, supra. 

14 Fairbanks Shovel Co. v. Wills, 240 U. S. 642 (1916). But they relate back 
no further. Bailey v. Baker Ice Machine Co., 239 U. S. 268 (1915). 


SE Ae a Sr 


SS SOS ee ee ee ee ee 





934 HARVARD LAW REVIEW 


actions,*® such was not the purpose of the 1910 amendment,’* and its 
operation has not been so extended.** 

The most common case of bona fide dealings with the bankrupt in- 
volves the payment by a bank of the bankrupt’s check, subsequent to 
the date of the petition, but without knowledge of the proceedings.'® 
While recognizing the literal effect of the dictum in Mueller v. Nugent,’® 
the courts dealing with this situation have held that it was not the pur- 
pose of the Bankruptcy Act to paralyze completely the business of the 
bankrupt from the date of the petition. Accordingly, though the debt 
owed by the bank was an asset which the bankrupt might have trans- 
ferred prior to the date of the petition, the commencement of bankruptcy 
proceedings does not so charge the bank with notice as to make it act 
at its peril. So, too, it has been held that one who, subsequent to the 
date of the petition, returns security to the bankrupt in return for other 
security of no greater value is entitled thereto,”° and that property given 
for services rendered to the bankrupt in the interim between petition 
and adjudication cannot be reached by the trustee.** 

A problem similar to that of the check cases arises in regard to insur- 
ance policies. In Frederick v. Fidelity Ins. Co.* the bankrupt died 
after the adjudication. The Supreme Court held that payment made in 
good faith to the beneficiary ** relieved the company of all liability to 





15 A valid attachment is not affected by a sale of the attached property to a 
bona fide purchaser for value without notice, in the absence of statute. Clark v. 
Empire Lumber Co., 87 Ga. 742, 13 S. E. 826 (1891) ; Shenandoah Valley R. R. v. 
Griffith, 76 Va. 913 (1882) ; see Drake, Law or ATTACHMENT (7th ed. 1891) § 224. 
But see 1 SHINN, ATTACHMENT AND GARNISHMENT (1900) $421. But the modern 
tendency, aided by statute, is to limit strictly the operation of the doctrine of lis 
pendens. See Wood v. Price, 79 N. J. Eq. 620, 622, 81 Atl. 983, 984 (1911) ; Haily 
v. Ano, 136 N. Y. 569, 575, 32 N. E. 1068, 1069 (1893). 

16 In York Mfg. Co. v. Cassell, 201 U. S. 344 (1906), it was held that an 
unrecorded conditional sales contract, invalid against attaching creditors, who, 
however, were prevented from obtaining a lien by judicial proceedings by the 
filing of the petition, was valid against the trustee in bankruptcy. The amendment 
was added to avoid this result. See 45 Conc. Rec. 2275, 2277 (1910). 

17 The amendment has been applied to unrecorded conditional sales contracts, 
Bailey v. Baker Ice Machine Co., 239 U. S. 268 (1915); In re Capital City Cap 
Co., 251 Fed. 664 (D. N. J. 1918); to a sale without sufficient delivery, In re 
Rogers, 288 Fed. 140 (D. Mass. 1923) ; and to unrecorded chattel mortgages, Mas- 
sachusetts Bonding Co. v. Kemper, 220 Fed. 847 (C. C. A. 6th, 1915); Pick Co. 
v. Wilson, 19 F.(2d) 18 (C. C. A. 8th, 1927). The trustee’s lien does not depend 
on the actual existence of a specific lien held by a creditor before the date of the 
petition. In re Duker Ave. Meat Market, 2 F.(2d) 699 (C. C. A. 6th, 1924); 
Pick Co. v. Wilson, supra. Contra: In re Rogers, supra. 

18 Jn re Zotti, 186 Fed. 84 (C. C. A. 2d, 1911), certiorari denied, 223 U. S. 718 
(1911); Citizens’ Union Bank v. Johnson, 286 Fed. 527 (C. C. A. 6th, 1923); 
Cunningham v. Lexington Trust Co., supra note 13. All these cases involved pay- 
ment to a third party. A fortiori, protection should be given where payment is to 
the bankrupt. 19 184 U.S. 1, 14 (1901). 

20 In re Perpall, 271 Fed. 466 (C. C. A. 2d, 1921). 

21 In re Latex Drilling Co., 11 F.(2d) 373 (W. D. La. 1926); Johnson v. 
American Smelting & Refining Co., 99 Neb. 633, 157 N. W. 337 (1916). 

22 256 U.S. 395 (1921) ; see McLaughlin, supra note 8, at 614, n.218. 

23 If the bankrupt reserves the right to change the beneficiary, the cash sur- 
render value of the policy at the date of the petition is an asset to which the trustee 
entitled. Cohen v. Samuels, 245 U. S. 50 (1917) ; Cohn v. Malone, 248 U. S. 450 

1919). 
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the trustee, relying largely on a provision of the policy requiring notice 
of assignment to be given the company.** In Stone v. Superior Fire 
Ins. Co.,”> payment of the proceeds of a fire insurance policy to a bank- 
rupt who subsequently absconded was made between the date of the 
petition and the adjudication. Here again the company was protected, 
the Pennsylvania court reasoning that since the trustee’s title related 
back only to the date of the adjudication, he could obviously take title 
only to property in existence at that date. Since prior payment had 
destroyed the chose in action, the fact that it was property which the 
bankrupt could have transferred before the filing of the petition was 
regarded as immaterial.”® 

The theory has been advanced that the bankrupt is a quasi-trustee of 
his property for the benefit of his creditors between the date of the 
petition and the qualification of the trustee,?’ and that bona fide trans- 
actions will be protected because they are consistent with his quasi- 
trusteeship.”* But this suggestion, too, runs afoul of § 70(a)(5), and 
also of the lien given the trustee by § 47(a)(2). Nevertheless, having 
regard for the purpose of the provisions, the courts seem correct in dis- 
regarding them in situations to which they were never intended to be 
applied. 

Despite much conflict of language, the decisions seem unanimous ” in 
protecting a person who without notice of the filing of the petition *° 
deals with a bankrupt, if the transaction is bona fide ** and for present 





24 This logic seems questionable, since it is an implied term of any contract 
that payment to the original obligee without notice of assignment discharges the 
obligor. See 1 Wirxtiston, ConTRACTS (1920) § 433. This case probably does not 
overthrow the general rule stated infra note 33, that the transaction must be con- 
summated prior to the adjudication. In addition to the provisions of the policy, 
the court relied on the words of the proviso to § 70(a}(5), that the cash surrender 
value of the policy at the date of the petition shall have been ascertained and 
stated to the trustee by the insurer. The court felt that this provision impliedly 
made notice to the company before payment a condition precedent to its liability 
to the trustee. 

25 248 Pa. 400, 123 Atl. 333 (1924); see (1924) 24 Cor. L. REV. 669. 

26 The result is undoubtedly sound, but the rights given the trustee by § 47(a) 
of the act seems far from an “immaterial” consideration. Cf. note 15, supra. 
The same obstacle arises in the bank cases, supra note 18. 

27 See Johnson v. Collier, 222 U. S. 538, 539 (1912); Free v. Shapiro, 5 F.(2d) 
578, 579 (C. C. A. 4th, 1925) ; In re Tabak, 34 F.(2d) 209, 210 (E. D. Pa. 1928). 

28 Cunningham v. Lexington Trust Co., supra note 13; Gunther v. Home Ins. 
Co., 286 Fed. 396 (D. Mont. 1923); see 4 REMINGTON, BANKRUPTCY § 1387. 

28 No case has been found squarely denying the right to protection, though 
there are numerous dicta. See, e.g., In re Krinsky, 112 Fed. 972, 975 (S. D. N. Y. 
1902); Pratt v. Bothe, 130 Fed. 670, 673 (C. C. A. 6th, 1904); Jn re Duncan, 
148 Fed. 464, 468 (D. S. C. 1906). 

30 Petty v. Wilkins, 129 Ark. 364, 1906 S. W. 453 (1917) (payment under 
garnishment proceedings) ; see Citizens’ Union Bank v. Johnson, supra note 18, 
at 528. It would seem on principle that, if the other factors are present, lack of 
notice should be essential only when the party sued by the trustee is a debtor of 
the bankrupt and payment by him to a third party, upon the bankrupt’s order, or 
under garnishment proceedings, has caused a depletion of the assets or has worked 
a preference. Payment to the bankrupt with notice of the petition if done in 
good faith was inferentially considered legitimate in Gunther v. Home Ins. Co., 
supra note 28. See 4 REMINGTON, BANKRUPTCY § 1399. 

31 A well founded suspicion that the bankrupt will abscond with the proceeds 
negatives good faith. Gunther v. Home Ins. Co., supra note 28. 
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fair consideration,** and if it occurs prior to adjudication ** and results 
in no preference to the defendant.** That such a result was intended by 
the framers of the act seems clear; *° and useless argument and undesir- 
able decisions will be avoided if the statute is amended to show on its 
face the results consistently reached by the courts.*® 





ApMISSIBILITY OF STATEMENTS BY AN AGENT AS EVIDENCE AGAINST 
His Principat. — A party litigant is in no position to object to the 
hearsay quality of his own utterances offered in evidence by his opponent 
for the truth of the matter asserted.1_ But when an admission of an 





82 Money paid by the bankrupt in satisfaction of a preéxisting debt may be 
recovered by the trustee. Grand Rapids Dry Goods Co. v. Ostendorf, 6 F.(2d) 506 
(C. C. A. 6th, 1925). 

83 If the transaction takes place after the adjudication, good faith is no defense 
to a suit by the trustee. Edison Elec. Illuminating Co. v. Tibbetts, supra note 5; 
see 4 Remincton, Bankruptcy §1399. The trustee may recover the chattel 
by summary proceedings. But the purchaser has been allowed a general claim 
against the estate for the amount paid to a bankrupt who had absconded with the 
proceeds. Matter of Shone v. Jaffe, 1o Am. B. R. (N.s.) 648 (Ref. Ohio 1927) ; cf. 
note 24, supra. But a purchaser after adjudication under a statute providing for 
the immediate sale of perishable goods was protected on the ground that necessity 
made the sale legitimate. Jones v. Springer, 226 U. S. 148 (1912); see (1913) 26 
Harv. L. REv. 364. 

84 Grand Rapids Dry Goods Co. v. Ostendorf, supra note 32; see In re Laplume 
Condensed Milk Co., 145 Fed. 1013, 1014 (M. D. Pa. 1906); In re Perpall, supra 
note 20, at 468; Jn re Latex Drilling Co., supra note 21, at 375; cf. Johnson v. 
American Smelting & Refining Co., supra note 21. 

85 Section 14 of the Bankruptcy Act of 1867 expressly provided that the title 
of the assignee related back to the date of the petition. 14 STAT. 517, 522 (1867). 
It was generally thought that: one dealing with the bankrupt after that date did so 
at his peril. Howard v. Crampton, Fed. Cas. No. 6,758 (N. D. N. Y. 1877); see 
In re Lake, Fed. Cas. No. 7,992, at p. 944 (N. D. Ill. 1872) ; Sicard v. Buffalo Ry., 
Fed. Cas. No. 12,831, at p. 66 (C. C. N. D. N. Y. 1879); 2 Cottier, BANKRUPTCY 
1635. It was to remove this doubt that the words “as of the date he was ad- 
judged a bankrupt ” were inserted in the present Act. See the remarks of Judge 
Torrey, author and framer of the present Act, before the National Association of 
Credit Men, in Kansas City, June 1897, cited in Matter of Wellmade Gas Mantle 
Co., 36 Am. B. R. 62, 67 (D. Mass. 1916), aff'd sub nom. Petition of Friedlender, 
supra note 13; In re Zotti, supra note 18, at 87; In re Latex Drilling Co., supra 
note 21, at 375. If likelihood of abuse by the bankrupt of his power to transfer his 
property arises, the remedy of the creditors is to secure the appointment of a 
receiver under §§ 2(3), (15), or to institute appropriate proceedings under § 3(e) 
or $69. See 2 Cortier, BANKRUPTCY 1637; 1 REMINGTON, BANKRUPTCY §8§ 437, 
438. 
36 Such a provision is incorporated in the English Act. 4 & 5 Gro. V, c. 59 § 45 
(1914), as supplemented by 16 & 17 Geo. V, c. 7 § 4 (1926). Professor McLaughlin 
recommends that the act be amended to vest title in the trustee as of the date of 
the petition, with a proviso protecting those who deal with the bankrupt subse- 
quently, provided (1) the transaction is consummated prior to the qualification of 
the trustee or receiver, (2) fair equivalent value is given, and (3) the person so 
dealing has no knowledge or reason to believe that an act of bankruptcy has been, 
is being, or is about to be committed, or that a petition in bankruptcy has been 
filed. McLaughlin, supra note 8, at 605, 615. 


1 See Morgan, Admissions as an Exception to the Hearsay Rule (1921) 30 
Vare L. J. 355; 2 Wicmore, Evmence (2d ed. 1923) § 1048. But cf. 2 CHAM- 
BERLAYNE, MoperN Law or EvIpENCE (1911) § 1292. 
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agent is offered against his principal, the hearsay rule and the relevant 
concepts of agency must both be considered. Resort to respondeat 
superior and res gestae * as shibboleths does little more than prevent a 
discriminating analysis.* 

These vicarious admissions must be sharply distinguished from state- 
ments introduced solely to establish the fact of their utterance, and 
therefore outside the hearsay rule.* The admissibility of such verbal 
acts is not a question of competency, depending upon the exclusionary 
rules of evidence, but rather one of relevancy, determined by the sub- 
stantive law of agency. Also to be distinguished are the cases involving 
relevant hearsay statements which are admissible under established ex- 
ceptions to the hearsay rule.® “In these cases, the fact that the speaker 
happened to be the agent of one of the parties can have no significance,® 
except as it may bear on the existence of the element required for 
admissibility.’ 





2 See Morgan, A Suggested Classification of Utterances Admissible as Res Gestae 
(1922) 31 YALE L. J. 229; 3 WicMorRE, EvIpENCE §§ 1746, 1768. 

3 See Thayer, Bedingfield’s Case — Declarations as a Part of the Res Gesta 
(1881) 15 Am. L. Rev. 71, 80; 3 WicMorE, EviweNce § 1769; cf. Conklin v. Con- 
solidated R. R., 196 Mass. 302, 82 N. E. 23 (1907). But see Story, Acency (7th ed. 
1869) $134. A logical application of the res gestae terminology would entirely 
eliminate narrative statements of an agent after the event. Such a conclusion has 
received judicial expression. See American Life Ins. Co. v. Malone, 21 Wall. 152, 
157 (U. S. 1874); State Bank v. Brocton Fruit Juice Co., 208 N. Y. 492, 495, 102 
N. E. 591, 592 (1913) ; Huntingdon & Broad Top Mt. R. R. & Coal Co. v. Decker, 
82 Pa. 119, 123 (1876). But when proper authority of the agent is found as a 
basis, such statements are often received by the simple device of considering the 
transaction or res gestae as “ still depending.” See Sinclair v. Missouri, K. & T. Ry., 
253 S. W. 380, 382 (Mo. App. 1923); Standefer v. Aultman & Taylor Mach. Co., 
34 Tex. Civ. App. 160, 78 S. W. 552 (1904). 

4 Utterances material to the case as part of the issue are of this sort. Western In- 
vestment & Land Co. v. First Nat. Bank, 23 Colo. App. 143, 128 Pac. 476 (1912) 
(statement of agency as part of contract) ; Chadsey v. Greene, 24 Conn. 562 (1856) 
(false warranty) ; Murray v. Sweasy, 65 App. Div. 45, 74 N. Y. Supp. 543 (1902) 
(oral contract) ; Zielke v. London Assurance Co., 64 Wis. 442 (1885) (waiver). A 
second class includes utterances accompanying an‘ ambiguous act, itself material, 
which serve to complete the act and give it definite legal significance. Xenia Bank v. 
Stewart, 114 U.S. 224 (1885) (statement of account from which payment was being 
made) ; Albrecht v. Thieme, 97 N. J. L. 103, 116 Atl. 276 (1922), aff'd, 98 N. J. L. 
249, 118 Atl. 926 (1922) (surrender of lease). Again, utterances may be used cir- 
cumstantially, to give rise to indirect inferences, rather than assertively, to prove the 
truth of their content. Wabash Western Ry. v. Brow, 65 Fed. 941 (C. C. A. 
6th, 1895) (words indicating receipt and disregard of prior notice); Berry v. 
Richmond Cedar Works, 184 N. C. 187, 113 S. E. 772 (1922) (words qualifying an 
attempted adverse possession). 

5 Here would be included (1) declarations of a presently existing mental condition ; 
(2) spontaneous statements throwing light upon a contemporaneous non-verbal act ; 
(3) exclamations made under the stress of nervous excitement. See Morgan, supra 
note 2, at 233-39; cf. 3 WicmorE, EvipeNceE §§ 1426, 1714, 1746. Such utterances 
ree admissible against either party to the suit. See 2 CHAMBERLAYNE, EVIDENCE 

1325. 

6 Cf. Perry v. Haritos, 100 Conn. 476, 124 Atl. 44 (1924) (spontaneous exclama- 
tion) ; United States Fid. & Guar. Co. v. Millonas, 206 Ala. 147, 89 So. 732 (1925) 
(declaration of intention). But cf. Conklin v. Consolidated R. R., supra note 3 
(declaration of intent held not admissible as not in scope of authority and not 
part of res gestae). 

7 Thus, the court may consider the fact of the declarant’s agency in determining 
the existence of the requisite spontaneity and lack of reflection where these factors 
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There remain the cases in which an agent’s statement is offered against 
his principal as an admission.* Such statements are saved from exclu- 
sion as hearsay solely by virtue of the declarant’s authority to speak ® 
for the employer. Even a “ speaking agent,” however, is seldom em- 
ployed to make admissions of liability as such,’° but rather to transact 
certain business for his principal. To be admissible against the princi- 
pal, then, an agent’s statement must be made at least while he is engaged 
in such business.'t But within the scope of this business, the circum- 
stances under which a statement made without actual authority ** may 
still be used against the principal are as yet not clearly defined. 





make the statement admissible. See Pryor v. Payne, 304 Mo. 560, 579, 263 S. W. 
982, 987 (1924). But cf. Wadele v. New York Cent. & Hud. Riv. R. R., 95 N. Y. 
274 (1884). 

8 The distinction between “ verbal acts” and admissions was early recognized, 
but the latter utterances were flatly rejected. See Fairlie v. Hastings, 10 Ves. 
123, 126 (1804). The writers on evidence, however, by declaring the admissibility 
of such statements to be a question of the substantive law of agency, and, conse- 
quently, without the scope of their works, treat this as a distinction without a 
difference. See 2 WicMoRE, EvIDENCE § 1078; 2 CHAMBERLAYNE, EVIDENCE § 1328; 
Morgan, The Rationale of Vicarious Admissions (1929) 42 Harv. L. REv. 461, 463. 
But the agent’s words may constitute a contract, a misrepresentation, or a defama- 
tion. For each, the principal’s responsibility rests upon a different basis, and is of a 
different extent. Cf. Mechem, Liability of Master for Wilful or Malicious Acts of 
Servant (1910) 9 Micu. L. Rev. 87; (1911) ibid. 181, at 203; Seavey, The Rationale 
of Agency (1920) 29 YALE L. J. 859. Which rule, then, is to be adopted when an 
admission is offered ? 

® Authority to do an act does not of itself confer authority to talk about it. 
Recognition of this is apparent even though the language of res gestae is used. 
Union Packet Co. v. Clough, 20 Wall. 528 (U. S. 1874) (ship-captain) ; Michigan 
Central R. R. v. Carrow, 73 Ill. 348 (1874) (brakeman); Furst v. Second Ave. 
R. R., 72 N. Y. 542 (1878) (conductor) ; Moore v. Rosenmond, 238 N. Y. 356, 
144 N. E. 639 (1924) (chauffeur); Brewer v. David & Co., 45 R. I. 418, 123 Atl. 
89 (1924) (examiner). But cf. Gadsden Gen. Hospital v. Hamilton, 212 Ala. 
531, 103 So. 553 (1925) (false imprisonment; statements of nurse in charge to 
officer serving habeas corpus writ admitted). 

10 Where the principal has authorized the statements, he must, of course, be 
prepared to explain them as his own. Koslove v. Dittmeir, 203 S. W. 499 (Mo. 
App. 1928) ; Skidmore v. Johnson, 70 N. J. L. 674, 57 Atl. 450 (1904). 

11 Casual conversations obviously fall outside these limits. Ehremann v. Old 
F. G. Walker Distillery Co., 197 Ky. 244, 246 S. W. 789 (1922); Southern Surety 
Co. v. Nalle & Co., 242 S. W. 197 (Tex. 1922) ; Cook v. Stimson Mill Co., 36 Wash. 
36, 78 Pac. 39 (1904). The same is true of statements made in a capacity other 
than that of agent. Hathaway v. Congregation Ohab Shalom, 216 Mass. 539, 104 
N. E. 379 (1917); Louisa County Nat. Bank v. Burr, 198 Iowa 4, 199 N. W. 
359 (1924) (testimony as witness in other proceedings). But cf. Pan-American 
Petroleum & Transport Co. v. United States, 273 U. S. 456 (1927) (president of 
corporation voluntarily testified before Senate committee in an attempt to avoid 
proceedings against the corporation). 

The inability of a corporate principal, unlike an individual, to make its own 
admissions by unguarded statements, has led to the suggestion that the managing 
agent is the alter ego of the corporation in all his statements relating to its business. 
See Harper, Admission of Declarations of Corporate Agents (1927) 76 U. oF Pa. L. 
Rev. 1. Such a doctrine has but slight foothold, if any, in our present law. Cf. 
Franklin v. Havalena Mining Co., 18 Ariz. 201, 157 Pac. 986 (1916) ; Ehremann v. 
Old F. G. Walker Distillery Co., supra. rm 

12 Real or actual authority is the power of the agent to act for his principal, 
resulting from a manifestation of P to A that he shall so act for P, and interpreted 
as would a reasonable man in A’s position. See AGENcy RestaTEMENT (Am. L. Inst. 


1926) §§ 9, 44, 45. 
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The mere appearance of authority ** to make the statement has been 
suggested as a basis for its admission.‘* This may be sufficient to bind 
the principal where the statement of itself determines substantive 
rights.*° But extensions of the powers of the agent beyond his actual 
authority must be accounted for by the requirements of convenience 
and certainty in business relations,’® together with the consequent duty 
of high vigilance imposed upon the individual using this device to con- 
duct his affairs. The primitive fiction of identity of master and servant, 
upon which our modern law of agency has been said to rest, can be 
invoked only where the acts of the servant or agent were authorized or 
ratified.’ The factors, then, which have caused the extension of the 
agent’s powers in affecting substantive obligations are obviously inopera- 
tive when purely evidential assertions are offered. The language of the 
courts and commentators, lumping together admissions and operative 
statements,** has given way wherever the sole basis for the admission 
offered is apparent authority.’® 

A more difficult situation is presented where the authority is con- 
ditioned upon the nature of the utterance itself. The agent may be 
authorized to speak if he says nothing injurious to his principal. But it 
would hardly lie in the mouth of the employer here to object on the 
ground that the statement was true but damaging. Or the agent may 
be authorized to speak if he tells the truth. This condition as a pre- 
requisite to admissibility would put before the court on voir dire the 
very question ultimately in issue for the jury. The inconvenience of this 
procedure may be eliminated, however, with but relatively slight at- 
tendant danger, by requiring only a prima facie showing of the fact to be 





18 Apparent authority is the power of an agent to act for his principal, resulting 
from a manifestation of assent from P to T that A shall so act for P, and interpreted 
as would a reasonable man in 7J’s position. See AGENCY RESTATEMENT §§ 10, 
47(c), 48. 

14 See note 8, supra. 

15 The basis of such power of the agent in contractual relations has been vari- 
ously ascribed to the doctrine of estoppel and to the objective theory of contracts. 
See Cook, “ Agency by Estoppel” (1905) 5 Cor. L. REv. 36; (1906) 6 id. 34; 
Ewart, “ Agency by Estoppel” (1905) 5 id. 354; Seavey, supra note 8, at 872; 
(1929) 42 Harv. L. Rev. 570. Such grounds are, by hypothesis, absent in the case 
of a statement whose value is solely evidential. 

16 See Seavey, supra note 8; Laski, The Basis of Vicarious Responsibility (1916) 
26 YALE L. J. 105; Note (1929) 42 Harv. L. Rev. 685. 

17 See Holmes, Agency (1891) 5 Harv. L. Rev. 1, 20; Laski, supra note 16, at 
109; 2 Mecuem, AGENcy (2d ed. 1914) § 1719. 

18 See note 3, supra. 

19 Cf, Meyers v. San Pedro, L. A. & S. L. R. R., 36 Utah 307, 104 Pac. 736 
(1909) ; s.c., 39 Utah 198, 116 Pac. 1119 (1911). Although action in reliance upon 
the agent’s representation may raise an estoppel against the principal on the basis 
of apparent authority, the statement is still not competent merely as an admission 
where no such action has been taken. First Nat. Bank v. Rust, 257 Fed. 29 
(C. C. A. sth, 1919) ; State Bank v. Brocton Fruit Juice Co., 208 N. Y. 492, 102 
N. E. 591 (1913). Moreover, admissions are not receivable merely because made 
under circumstances which would make binding a contract then formed. Calloway 
v. Equitable Trust Co., 67 N. J. L. 44, 50 Atl. 900 (1902); Williams v. Manning, 
41 How. Pr. 454 (N. Y. 1870) ; Randall v. Northwestern Telegraph Co., 54 Wis. 
140 (1882); see Pringle v. Leverich, 97 N. Y. 181 (1884). But cf. Price & Co. v. 
Towsey, 3 Litt. 423 (Ky. 1823). 
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proved,” or perhaps by disregarding this condition entirely, as a pre- 
requisite to competency.”* 

Where the agent was authorized to speak on the subject matter under 
the circumstances, but not to make the particular statements offered, the 
words are related more clearly to the employer. By no fiction of identity, 
of course, can these be termed utterances of the principal himself. But, 
having authorized the transaction in which these statements were made, 
in an attempt to further the ends desired,?* the principal can not com- 
plain of great unfairness when called upon to explain. Indeed, this ele- 
ment of fairness in the requirement of explanation seems the only sound 
basis for the use of the agent’s admissions against his employer.”* But 
this element is obviously lacking when adverse interests of the agent have 
prompted the statements in question.** The agent has not then spoken 
qua agent. His principal’s responsibility, in consequence, would seem 
to be no greater than for the utterance of any stranger. 





THE PRACTICE OF THE UNITED STATES SUPREME COURT IN REMAND- 
ING CASES FOR FURTHER CONSIDERATION. — The extent to which the 
numerous problems of public law now before the Supreme Court turn 
on complicated issues of fact makes an adequate review by that over- 
burdened tribunal depend upon a thorough preparation of all material 





20 This result is reached when the statement of the alleged agent is offered to 
prove his agency. If his declaration was untrue, it was, of course, unauthorized. 
Such utterances have at times been held admissible as “ corroborative evidence.” 
Cf. United States v. Gooding, 12 Wheat. 460 (U. S. 1827) ; Henderson v. Coleman, 
19 Wyo. 183, 115 Pac. 439 (1911) ; see Maguire and Epstein, Preliminary Questions 
of Fact in Determining the Admissibility of Evidence (1927) 40 Harv. L. REv. 392, 
418, n.78; 2 CHAMBERLAYNE, EVIDENCE § 1339. But cf. Morgan, Functions of Judge 
and Jury in the Determination of Preliminary Questions of Fact (1929) 43 Harv. 
L. Rev. 165, 183. 

21 See Maguire and Epstein, supra note 20, at 414. To pass the preliminary 
question on to the jury by requiring them to find the truth of the facts al- 
leged before considering the agent’s statement would amount to an absurdity, for 
once these facts are established the admission becomes superfluous. But cf. Com- 
monwealth v. MacKenzie, 211 Mass. 578, 580, 581, 98 N. E. 598, 599 (1912) (co- 
conspirator’s statement). 

22 Cf. Adams Express Co. v. Berry & Whitmore Co., 35 App. D. C. 208 (1910) ; 
Attala Compress & Storage Co. v. Adams, 16 Ala. App. 624, 80 So. 628 (1918) ; 
Bromberg v. North American Life Ins. Co., 192 Mich. 143, 158 N. W. 141 (1916); 
Standefer v. Aultman & Taylor Mach. Co., 34 Tex. Civ. App. 160, 78 S. W. 552 
(1904). Where the agent has been authorized to interview the third person with a 
view, perhaps, to obtaining admissions, it seems only just to admit his own state- 
ments of this character. McNicholas v. New England T. & T. Co., 196 Mass. 138, 
81 N. E. 889 (1907); Nelson v. Charleston & Western Carolina Ry., 92 S. C. 151, 
121 S. E. 198 (1912). 

23 But cf. CHAMBERLAYNE, loc. cit. supra note 1. 

24 Cf. Neuendorff v. World Mut. Life Ins. Co., 69 N. Y. 389 (1877); Love v. 
Anchor Vineyard Co., 114 Cal. 16, 45 Pac. 1044 (1896). Compare the principal’s 
responsibility in tort under such circumstances. Larson v. Fidelity Mut. Life 
Ass’n, 71 Minn. 1o1, 73 N. W. 711 (1898); Brennan v. Merchant & Co., 205 Pa. 
258, 54 Atl. 891 (1903); Cobb v. Simon, 119 Wis. 597, 97 N. W. 276 (1903), 124 
Wis. 467, 102 N. W. 891 (1905) ; see Laski, supra note 16, at 120; Mechem, supra 
note 8, at 184; Seavey, Notice Through an Agent (1916) 65 U. or Pa. L. REv. 1, 
31, 35. 
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data below.' Full consideration by lower courts, which are presumably 
more familiar with local conditions, seems particularly necessary where 
interpretation of state law is involved.? The Court’s recent refusal * to 
require such consideration suggests an inquiry into the factors inducing 
it to remand cases to the lower courts. 

Cases coming from the Court of Claims should rarely require re- 
manding for better preparation, since that court is required to send up 
separate findings of ultimate fact and conclusions of law.* But the 
findings have occasionally been mere recitals of the evidence; ° more 
frequently they have been incomplete ® and ambiguous,’ either because 
of errors of law,® or the court’s familiarity with the full record, making 
inadequate findings seem sufficient.? Hence the task of determining 
when findings must be remanded has come to trouble both litigants *° 
and the Supreme Court. That this burden, however, does not entirely 





1 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CourT (1927) 
290 et seq.; Frankfurter and Landis, The Supreme Court Under the Judiciary Act of 
1925 (1928) 42 Harv. L. Rev. 1, 18 et seq. 

2 Where a substantial federal question is involved, or where there is diversity 
of citizenship, the Court has ruled that it must pass on all issues whether of state 
or federal law. Siler v. Louisville & Nashville R. R., 213 U.S. 175 (1909) ; Southern 
Ry. v. Watts, 260 U. S. 519 (1923); Risty v. Chicago, R. I. & Pac. Ry., 270 U. S. 
378 (1926). But the Court has expressed its reluctance to construe state law with- 
out a guiding state decision. See Southern Ry. v. Watts, supra, at 522; cf. Louisville 
& Nashville R. R. v. Garrett, 231 U.S. 298, 305 (1913) ; see Pogue, State Determina- 
tion of State Law and the Judicial Code (1928) 41 Harv. L. REv. 623, 639. 

8 Railroad Comm. v. Los Angeles Ry., 280 U. S. 145 (1929). In a suit to 
enjoin the state railroad commission from denying an increase in fares, a majority 
of the court held without hesitation that the city of Los Angeles had no power 
under state law to make a contract regulating the fare rate, a question on which 
there was no state decision, and which the lower federal court had left undecided. 
Brandeis and Stone, JJ., dissenting, with whom concurred Holmes, J., suggested 
that the case be remanded to the district court to consider this problem of statutory 
construction. 

4 Rules of Court, 3 Wall. vii (U. S. 1865). The Act of Feb. 13, 1925, author- 
izing review of the Court of Claims only on certiorari, provided that only 
findings of fact and not the evidence should be certified. 43 Stat. 939, 28 U.S. C. 
§ 288(b) (1926). See Rule 41, Rules of Court, 275 U. S. 626 (1928). 

5 United States v. Adams, 6 Wall. ror (U.S. 1867). 

6 Winton v. Amos, 255 U.S. 373 (1921); Louisville & Nashville R. R. v. United 
States, 258 U. S. 374 (1922) ; Fidelity & Deposit Co. v. United States, 259 U. S. 296 
(1922) ; Duke v. United States, 265 U.S. 568 (1924). 

7 Ripley v. United States, 220 U.S. 491 (1911) ; United States v. Archer, 241 
U. S. 119 (1916) ; United States v. Magnolia Petroleum Co., 276 U. S. 160 (1928). 

8 Louisville & Nashville R. R. v. United States; Fidelity & Deposit Co. v. 
United States, both supra note 6. 

9 See, e.g., United States v. Archer, 241 U. S. 119, 132 (1916). 

10 Frequently requests have been made for findings which would be mere 
recitals of the evidence. Union Pac. Ry. v. United States, 116 U. S. 154 (1885); 
United States v. Société Anonyme des Anciens Etablissements Cail, 224 U. S. 309 
(1912). Or an attempt has been made to have negative findings changed to posi- 
tive. Oregon-Washington R. R. & Navig. Co. v. United States, 255 U. S. 339 
(1921). A remand has been requested where the Court of Claims conceded all 
relevant facts. Cartas v. United States, 250 U.S. 545 (1919). 

11 Crocker v. United States, 240 U. S. 74 (1916) (Holmes and McKenna, JJ., 
dissented on the ground that further findings were necessary); United States v. 
Archer, 241 U. S. 119 (1916) (Pitney, J., dissented on the ground that findings were 
adequate). 
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outweigh the benefits derived from the requirement of special findings is 
perhaps indicated by the relatively small number of cases remanded %” 
and the comparatively slight delay incident thereto.** 

Apparently the Court has never remanded to a state court for re- 
consideration of the facts. Indeed, it has insisted that it must deter- 
mine the facts itself where impairment of contract is claimed,’* and 
where the factual basis for an alleged federal right has been held not to 
exist *° or has not been considered.'® But where the interpretation of 
state law is in question, final disposition has frequently been left to 
the state court. Thus fairness has led the Court to remand in order 
that the state tribunal might pass on issues of local law which it neg- 
lected in placing its decision on a misconception of federal law.17 And 
reluctance to construe state legislation has induced the Court to leave 
to the state tribunal questions of statutory construction arising subse- 
quent to its original decision.** 

Most of the cases remanded because of neglect in dealing with issues 
of fact are those originating in the federal district courts and circuit 
courts of appeal. Beginning with a series of cases coming up on spe- 
cial verdicts,’® the practice of remanding was continued in scattered in- 
stances *° until the present century, and although more prevalent since 





12 But six cases since 1915 have been found which were remanded for further 
findings. See notes 6 and 7, supra. 

13 Of the cases cited supra notes 6 and 7, apparently only three have again been 
dealt with by the Supreme Court. Ripley v. United States, 220 U.S. 491 (1911) 
(remanded), 222 U. S. 144 (1911) (again remanded), 223 U.S. 695 (1912) (final 
decision) ; United States v. Arka, 241 U.S. 119 (1916) (remanded), 251 U.S. 548 
(1920) (aff'd) ; Fidelity & Deposit Co. v. United States, 259 U.S. 296 (1922) (re- 
manded), 266 U.S. 587 (1924) (aff'd in memorandum). In another case no appeal 
was taken. Winton v. Amos, 255 U. S. 373 (1921) (remanded), 57 Ct: Cl. 617 
(1922) (final decision). 

14 The Court will decide the existence and construction of the contract. 
Appleby v. City of New York, 271 U.S. 363 (1926). 

15 Norfolk & Western Ry. v. Conley, 236 U.S. 605 (1915); Portland Ry. Light 
& Power Co. v. Railroad Comm., 229 U. S. 397 (1913) ; Interstate Amusement Co. 
v. Albert, 239 U. S. 560 (1916). 

16 Carlson v. State, 234 U. S. 103 (1914) ; Merchants’ Nat. Bank v. Richmond, 
256 U. S. 635 (1921). 

17 Northern Pac. Ry. v. Concannon, 239 U.S. 382 (1915) (adverse possession) ; 
Ward v. Board of County Comm’rs, 253 U. S. 17 (1920) (statute of limitations) ; 
Sioux City Bridge Co. v. Dakota County, 260 U. S. 441 (1923) (discrimination in 
tax assessment) ; Chicago & Northwestern Ry. v. Durham Co., 271 U.S. 251 (1926) 
(garnishment of railroad under state law). 

18 Such questions have generally arisen because of a change in a statute. Gulf, 
Colorado & Santa Fe Ry. v. Dennis, 224 U.S. 503 (1912) ; Missouri ex rel. Wabash 
Ry. v. Public Service Comm., 273 U. S. 126 (1927) ; Cobb Brick Co. v. Lindsay, 275 
U. S. 491 (1927). Contra: Steamship Co. v. Joliffe, 2 Wall. 450 (U. S. 1864). 
Where a state statute was held unconstitutional while a case involving another 
section of the same statute was pending, a question of the separability of that 
section was raised. Dorchy v. Kansas, 264 U. S. 286 (1924). See (1927) 40 
Harv. L. REv. 903; (1928) 41 Harv. L. Rev. 400. 

19 Chesapeake Ins. Co. v. Stark, 6 Cranch 268 (U. S. 1810) ; Harden v. Fisher, 
1 Wheat. 300 (U. S. 1816); Barnes v. Williams, 11 Wheat. 415 (U. S. 1826); cf. 
Estho v. Lear, 7 Pet. 130 (U.S. 1833) ; Harrison v. Nixon, 9 Pet. 483 (U. S. 1835). 

20 United States v. Galbraith, 22 How. 89 (U. S. 1859); Little Miami & Co- 
lumbus & Xenia R. R. v. United States, 108 U. S. 277 (1883) (court’s findings of 
fact incomplete) ; Exchange Nat. Bank v. Third Nat. Bank; 112 U. S. 276 (1884) 
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1900, is still relatively infrequent.** In the first of the two groups into 
which these later cases seem to fall, the Court has remanded because it 
could not properly perform its reviewing function without additional 
facts 2? or a decision on a particular issue of fact.2* Among these cases 
the prevalence of constitutional ** and valuation *° questions is note- 
worthy. In declining to comb the record for the material facts which 
for varying reasons *® were not adequately presented, the Court has 
emphasized the burdensome nature of the task, and the greater facility 
with which it could be handled below.** The second group comprises 
cases in which the lower court, by placing its decision on an erroneous 
view of the law, failed to determine issues of fact which became decisive 
under the view taken by the Supreme Court.”® Here the Court has 
been fully able to discharge its duty,*® appropriately leaving the dis- 
position of the question of fact for the lower court. In but two cases, 
after pointing out the insufficient treatment of the facts below, has 
the Court determined them itself.*° 





(same) ; Hassall v. Wilcox, 130 U. S. 493 (1889) (master’s report not specific) ; 
Saltonstall v. Birtwell, 150 U. S. 417 (1893) (court's findings incomplete). 

21 Only sixteen cases have been found since 1900. See cases cited in notes 22, 
23, and 28, infra. 

22 United States v. Rio Grande Dam & Irrig. Co., 184 U.S. 416 (1902) (facts 
as to navigability of river); Lincoln Gas & Elec. Light Co. v. Lincoln, 223 U. S. 
349 (1912) (facts as to operating expenses); Hammond v. Schappi Bus Line, 275 
U. S. 164 (1927) (traffic conditions in city); Hammond v. Farina Bus Line & 
Trans. Co., 275 U. S. 173 (1927) (same). 

23 Chicago, Milwaukee & St. Paul Ry. v. Tompkins, 176 U. S. 167 (1900) (re- 
ferred to master to determine operating costs) ; Owensboro v. Owensboro Water- 
works, 191 U. S. 358 (1903) (whether rates unreasonable) ; Wilson Cypress Co. v. 
Del Pozo, 236 U. S. 635 (1915) (possession of land); Chastleton Corp. v. Sinclair, 
264 U.S. 543 (1924) (renting conditions in District of Columbia) ; Railroad Comm. 
v. Maxcy, 50 Sup. Ct. 228 (U.S. 1930). 

24 Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924); Hammond v. Schappi 
Bus Line; Hammond v. Farina Bus Line & Trans. Co., both supra note 22. 

25 Chicago, Milwaukee & St. Paul Ry. v. Tompkins; Owensboro v. Owensboro 
Waterworks; Railroad Comm. v. Maxcy, all supra note 23; Lincoln Gas & Elec. 
Light Co. v. Lincoln, 223 U. S. 349 (1912). 

26 Chicago, Milwaukee & St. Paul Ry. v. Tompkins, 176 U.S. 167 (1900) (facts 
too difficult to determine); Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924) 
(belief that question was for the Supreme Court); United States v. Rio Grande 
Dam & Irrig. Co., 184 U. S. 416 (1902) (parties given insufficient time to prepare 
case adequately). 

27 It is interesting to note that of these cases apparently only three have as yet 
been dealt with again by the Court. United States v. Rio Grande Dam & Irrig. 
Co., 184 U. S. 416 (1902) (remanded), 215 U. S. 266 (1909) (aff'd); Lincoln Gas 
& Elec. Light Co. v. Lincoln, 223 U. S. 349 (1912) (remanded), 250 U. S. 256 
(1919) (aff'd) ; Wilson Cypress Co. v. Del Pozo, 236 U. S. 635 (1915) (remanded), 
269 U. S. 82 (1925) (aff'd). 

28 Marconi Wireless Tel. Co. v. Simon, 246 U. S. 46 (1918) ; Southern Pac. Co. 
v. Bogert, 250 U. S. 483 (1919); Vitelli & Son v. United States, z50 U. S. 355 
(1919) ; United States v. Northern Pac. Ry., 256 U. S. 51 (1921) ; Gerdes v. Lust- 
garten, 266 U. S. 321 (1924) (falsity of bankrupt’s statement and reliance by 
creditor). But cf. Morimura, Arai & Co. v. Taback, 279 U. S. 24 (1929) (similar 
question decided by Court); Buzynski v. Luckenbach S. S. Co., 277 U. S. 226 
(1928) ; Security Mortgage Co. v. Powers, 278 U. S. 149 (1928). 

29 This seems to be indicated by the fact that apparently none of these cases 
has again come before the Court. 

80 McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926) (findings as to 
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The bulk of cases remanded for failure to pass on issues of law pre- 
sent a somewhat different problem; here the very question involved has 
been the duty of the lower court to consider the merits of the case. 
Thus where a circuit court of appeals has erroneously refused to deal 
with the merits,** or a district court has held a case not ripe for an 
injunction against a state statute or an administrative order,*? the 
Court has required that the ultimate question be dealt with below. 
But where the question on the merits was properly before the Court, 
it has adopted no consistent policy. The instances in which it has re- 
manded, to obtain the advantages of the lower court’s familiarity with 
local law,** are equalled by those in which it has itself decided the prob- 
lems neglected below.** 

Investigation discloses that, apart from the Court of Claims cases, 
the Court has generally returned cases to the lower courts only after 
fully disposing of all the issues properly before it. The infrequency 
with which it has remanded for more thorough preparation before con- 
sidering the case itself may indicate either that it is reluctant to pro- 
long litigation or that inadequate preparation is rare. But though 
sparingly used, the power to remand has been an effective means of 
obtaining from the lower courts in exceptional cases the material neces- 
sary for a thorough review. 





valuation not specific, but Court examined record to avoid prolonging litigation) ; 
Morimura, Arai & Co. v. Taback, 279 U. S. 24 (1929). 

81 This refusal may be due to the belief that the action was at law and so 
could not be reviewed without a bill of exceptions, Liberty Oil Co. v. Condon Nat. 
Bank, 260 U. S. 235 (1922) ; Twist v. Prairie Oil & Gas Co., 274 U. S. 684 (1927); 
cf. Luchter & Moore Lumber Co. v. Knight, 217 U. S. 257 (1910); or that the 
district court had no jurisdiction, Upton v. McLaughlin, ros U. S. 640 (1881) (ter- 
ritorial court) ; Brown v. Fletcher, 237 U.S. 583 (1915) ; Guardian Savings & Trust 
Co. v. Road Improvement Dist., 267 U. S. 1 (1925); or that the bill of exceptions 
was incomplete, Krauss Brothers Lumber Co. v. Mellon, 276 U. S. 386 (1928). 
Similarly the Court has remanded where the circuit court of appeals erroneously re- 
fused to consider a bill for review, National Brake & Elec. Co. v. Christensen, 254 
U. S. 423 (1921) ; or where the circuit court of appeals was improperly constituted, 
Cramp & Sons v. International Turbine Co., 228 U.S. 645 (1913). 

82 Union Pac. R. R. v. Board of County Comm’rs, 247 U. S. 282 (1918); 
Oklahoma Natural Gas Co. v. Russell, 261 U. S. 290 (1923) ; Pacific Tel. & Tel. Co. 
v. Kuykendall, 265 U. S. 196 (1924). 

83 Wilson Cypress Co. v. Del Pozo, 236 U. S. 635 (1915) (validity of tax deed 
under state law) ; Hammond v. Schappi Bus Line, 275 U. S. 164 (1927) (constitu- 
tionality of ordinance under Indiana constitution) ; Hammond v. Farina Bus Line & 
Trans. Co., 275 U. S. 173 (1927) (same); cf. Gainesville v. Brown-Crummer In- 
vestment Co., 277 U. S. 54 (1928) (remanded for reconsideration to obtain the 
benefit of a decision in a similar case pending in the state court) ; cf. United States 
v. Pacific & Arctic Ry. & Navig. Co., 228 U. S. 87 (1913) (remanded to pass on 
sufficiency of indictment) ; United States v. Brims, 272 U. S. 549 (1926). 

84 Boston & Maine R. R. v. Gokey, 210 U.S. t55 (1908) (jurisdiction of district 
court) ; Denver v. Denver Union Water Co., 246 U. S. 178 (1918) (exceptions to 
master’s report on valuation of public utility) ; Guerini Stone Co. v. Carlin Const. 
Co., 248 U. S. 334 (1919) (101 assignments of error) ; Cole v. Ralph, 252 U.S. 286 
(1920). The Court was generally influenced by the desire to avoid further delay 
in an already protracted litigation. Boston & Maine R. R. v. Gokey, supra (seven 
years since beginning of case); Cole v. Ralph, supra; cf. Knoxville v. Knoxville 
Water Co., 189 U. S. 434 (1903) (dismissed partly because litigation prolonged) ; 
McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926). 
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STATUTORY ATTACKS ON DECEPTIVE ADVERTISING. — The widespread 
and unthinking reliance of the public on advertising as a guide for pur- 
chases of every nature creates a potentiality for abuse upon which adver- 
tisers have not been slow to realize.1_ The established remedies which 
might cover the situation were but slight deterrents to fraudulent prac- 
tices because of their inadaptation to the subtleties of the medern science 
of misrepresentation. Civil actions for deceit, breach of warranty, re- 
scission, and unfair competition, and criminal prosecutions for obtaining 
money under false pretenses and using the mails to defraud, could not 
adequately be stretched to cope with offenses which they were never 
intended to cover, and which became acute long after those remedies 
had been subjected to narrow limitations by the courts.?, The problem 
is thus perforce a legislative one, the solution of which still remains 
dubious. 

Two broad statutory weapons have been devised, each intended to fell 
the giant at one blow. The Federal Government created the Federal 
Trade Commission,’ whose jurisdiction includes the power to issue cease 
and desist orders against deceptive advertisers.* Apart from possible 
criticisms of the efficiency of that tribunal,° however, it has power over 
interstate commerce alone,® and can therefore protect the average con- 
sumer in a very small fraction of his purchases. Many of the states have 
adopted a different approach, in the form of the so-called Printer’s Ink 
Act,’ a blanket statute prohibiting untrue, deceptive, or misleading state- 
ments in any advertisement. 

Persuasive evidence that these sweeping remedies have failed to ter- 
minate the evil is afforded by the most recent manifestations of legislative 
activity on the subject. In the past ten years, an imposing number of 
state laws have been promulgated, aimed at specific flagrant instances in 





1 See CHASE AND SCHLINK, YouR Money’s WortH (1927) passim; Hackett, 
The Dentifrice Racket (1930) 41 NEw REPUBLIC 216. 

2 For an analysis of the inadequacies of the enumerated remedies, see Handler, 
False and Misleading Advertising (1929) 39 YALE L. J. 22. The author concludes 
that “ Here is a task for the educator and missionary. Here is the opportunity of 
the trade associations. The lawyer can do little.” Jbid. at 51. With the educa- 
tional function of Better Business Bureaus this Note is not concerned. The statutes 
discussed, however, do seem to extend the possibilities of remedial action beyond 
the field of purely extra-legal propaganda. 

8 Act of Sept. 26, 1914, c. 311, 38 Stat. 717, 15 U.S. C. §§ 41-77 (1926). 

4 For discussions of the activities of the Commission in this field, see Pustic 
REGULATION OF COMPETITIVE PRACTICES (1925) 118-24; Handler, supra note 2, 
at 42-43. : 

5 See, e.g.. Book Review (1930) 43 Harv. L. Rev. 675, 676. Even the optimistic 
survey of the work of the Commission conducted by the National Industrial Con- 
ference Board expresses doubt as to the feasibility or desirability of extending the 
jurisdiction of that body over any but the more obvious abuses in this field. Pustic 
REGULATION OF COMPETITIVE PRACTICES 121, 124. 

6 Ward Baking Co. v. Federal Trade Comm., 264 Fed. 330 (C. C. A. 2d, 1920). 
See the definition of commerce in the act establishing the Commission. 38 Star. 
719, 15 U.S. C. § 44 (1926). 

7 See Note (1917) 17 Cor. L. Rev. 258; Note (1927) 36 YALE L. J. 1155. 
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which deception of the purchasing public is most common, An examina- 
tion of their scope reveals a detailed supervision over representations to 
buyers which is more drastic and at the same time more effective than 
any regulation by general prohibitory legislation.® 

A number of acts forbid actual misrepresentations of fact which would 
seem to fall within the terms of the Printer’s Ink Act, a strong indication 
that the latter has not curbed the abuses named. Only two efforts have 
been made to amend the blanket act,® the remaining statutes prescribing 
penalties for specific untruths in promoting the sale of certain products. 
Thus cold storage eggs may not be sold for fresh,*® auctioneers must give 
accurate descriptions of the quality of jewels put up for sale,’* meat 
must not be falsely advertised as kosher,’* and the like.** Misrepre- 
sentations of the value of securities ** or the special nutritive or medicinal 
qualities of bread *® perhaps go beyond the broad sanction of the general 
act.1® If so, they but disclose its inadequacies the more definitively. 

The bulk of the statutes in question, however, though directed toward 
the same end of protecting the consumer from being misled, prohibit far 





8 The following survey is confined to the pertinent legislation since 1919 in 
seven states, Alabama, Connecticut, Kansas, Michigan, West Virginia, Wisconsin, 
and Wyoming. Each of these states has on its books a statute of the Printer’s Ink 
type, with some variations. Ara. Cope (1928) § 4133; Conn. Acts 1923, c. 265; 
Kan. Rev. Stat. ANN. (1923) c. 21, § 1112; Mich. Acts 1925, No. 319; W. Va. 
Cope Ann. (Barnes, 1923) c. 145, §36; Wyo. Comp. Stat. ANN. (1920) § 7302; 
Wis. Stat. (1927) §$343-413(1). It has been impossible to ascertain whether the 
volume of specific legislation on the subject of false advertising has been any 
greater in states where no such blanket act is in force. It is interesting to note, 
however, that of the seven acts above listed, two, in Alabama and West Virginia, 
require that the misrepresentation be made with knowledge. The abolition of this 
provision was strongly urged by the proponents of the Model Act, as an aid to its 
practical efficacy. See Note (1927) 36 Yate L. J. 1155, 1159; Printer’s Ink, 
April 21, 1927, at 141. Yet the legislatures in these two states have found it no 
more necessary to pass specific acts than in the states possessing the Printer’s Ink 
Act proper; indeed, the number is slightly less. 

® Wis. Laws 1929, c. 185, adds the term “ real estate” to the “ merchandise, 
securities, [and] service ” with respect to which false advertising is prohibited. The 
present Michigan act has made a slightly more significant amendment to Micu. 
Comp. Laws (Cahill, 1915) § 15049, its original Printer’s Ink Act, to the effect that 
the representation is actionable if “ calculated to subject any person to disadvantage 
or injury.” Mich. Acts 1925, No. 319. But see note 8, supra. Mich. Acts 1919, 
No. 176, though it deals only with a single product, agricultural seeds, adopts simi- 
lar general language only, instead of the usual specific enumeration of the statements 
prohibited. 11 Ala. Acts 1923, No. 522. 

10 Wyo. Laws 1929, c. 103. 12 Mich. Acts 1927, No. 112. 

18 Similar specific falsehoods are prohibited in Ala. Acts 1919, No. 483 (insecti- 
cides); Conn. Acts 1923, c. 258 (same); Kan. Laws 1927, c. 242 (dairy tests) ; 
W. Va. Acts 1921, c. 119 (pedigree of bulls) ; id. 1927, c. 50 (vinegar) ; Wis. Laws 
1927, Cc. 230 (bread). 

14 Conn. Acts 1921, c. 298. 15 Wis. Laws 1927, c. 230. 

16 At common law, authorities differed as to whether a misrepresentation of value 
subjected its maker to an action for deceit. A number of cases held that it did not. 
Bourn v. Davis, 76 Me. 223 (1884); Parker v. Moulton, 114 Mass. 99 (1873); 
Chrysler v. Canaday, 90 N. Y. 272 (1882); cf. Slaughter’s Adm’r v. Gerson, 13 
Wall. 379 (U. S. 1871). Perhaps more held that it did, at least if the seller had 
special knowledge, or if the statement was made and acted upon as an affirmation 
of fact. Hetland v. Bilstad, 140 Iowa 411, 118 N. W. 422 (1908); Adan v. Stein- 
brecher, 116 Minn. 174, 133 N. W. 477 (1911). And this last principle has been 
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more subtle abuses than outright misstatements of fact. A frequent 
device is to create a standard for the particular product and create a 
misrepresentation, as it were, if articles below standard are sold under 
the name of that product. Typical among these are statutory definitions 
of the misbranding of dairy products with reference to content of 
nutritious fats,!’ and of fruits with reference to specified grades.'* And 
doubtless the many laws grading agricultural products ** contain a tacit, 
if not explicit, prohibition of such misbranding; otherwise they would be 
largely nugatory. 

A more constructive and highly effective step in the same direction is 
taken by the largest class of laws, which affirmatively requires labels or 
tags to be placed on the article, accurately describing its nature. Com- 
monly the acts specify in detail the proper composition of such com- 
modities as gasoline,2° commercial feed,” commercial fertilizer,?? or 
insecticides,”* and then prescribe the information which must be given 
on the label.?* Simpler statutes require restaurants serving oleomar- 
garine to place in plain sight placards admitting the fact,?> vendors of 
cold storage eggs to mark them as such,”® and manufacturers of arti- 
ficially flavored soft drinks to label them as “ imitation.” *7 





applied to the sale of securities. Shelton v. Healy, 74 Conn. 265, 50 Atl. 742 
(1901). The representation forbidden in the bread statute, supra note 15, seems 
even more like mere “ seller’s talk.” See (1912) 25 Harv. L. Rev. 472. And though 
the Printer’s Ink Act in terms goes beyond the common law in this respect, as it 
does in abolishing the need for scienter, there is danger that the courts may continue 
to apply the old standards. That the Federal Trade Commission has been blocked 
by the courts from prohibiting misrepresentations with respect to value, see Chicago 
Portrait Co. v. Federal Trade Comm., 4 F.(2d) 759 (C. C. A. 7th, 1925), certiorari 
denied, 269 U. S. 556 (1925) ; Winston Co. v. Federal Trade Comm., 3 F.(2d) 961 
(C. C. A. 3d, 1925), certiorari denied, 269 U.S. 555 (1925). 

17 Conn. Acts 1925, c. 127; id. 1927, c. 173; Kan. Laws 1921, c. 276; id. 1923, 
C. 226; id. 1927, c. 242; Mich. Acts 1925, No. 78; W. Va. Acts 1923, c. 56; cf. Wis. 
Laws 1921, c. 187. 

18 Conn. Acts 1919, c. 295, amended, id. 1927, c. 295; W. Va. Acts 1923, c. 55. 
Alabama has an extensive Agricultural Code, containing a number of provisions 
with respect to misbranding. Ala. Acts 1923, No. 376. 

19 Mich. Acts 1923, No. 30 (cheese) ; 7d. 1925, No. 82 (apples) ; id. 1925, No. 145, 
amended, id. 1927, No. 181 (grapes) ; id. 1925, No. 76, amended, id. 1927, No. 28 
(potatoes) ; W. Va. Acts 1923, c. 55 (apples) ; Wyo. Laws 1925, c. 95 (potatoes) ; 
cf. Kan. Laws 1923, c. 244 (fruit containers); Mich. Acts 1925, No. 57 (naval 
stores). 

20 Ala. Acts 1919, No. 689; Conn. Acts 1919, c. 166, amended, id. 1921, c. 317; 
W. Va. Acts 1929, c. 43; Wyo. Laws 1919, c. 141. 

21 Conn. Acts 1925, c. 196, amended, id. 1927, c. 29; Kan. Laws 1923, c. 105, 
amended, id. 1925, c. 4; W. Va. Acts, 1919, c. 34, amended, id. 1929, c. 48. 

22 Ala. Acts 1919, No. 183; Conn. Acts 1919, c. 204; Kan. Laws 1927, c. 14; 
W. Va. Acts 1923, c. 52. 

28 Ala. Acts 1919, No. 483. Acts identical in structure are found with reference 
to agricultural seeds. Kan. Laws 1925, c. 3; Mich. Acts 1923, No. 314; W. Va. Acts 
1919, C. 103, amended, id. 1927, c. 26. 

24 See also Conn. Acts 1921, c. 154 (skimmed milk); Kan. Laws 1923, c. 165 
(bedding) ; id. 1925, c. 194 (live-stock remedies) ; Mich. Acts 1923, No. 30 (cheese) ; 
W. Va. Acts 1927, c. 50 (vinegar) ; Wis. Laws 1921, c. 409 (skimmed milk) ; Wyo. 
Laws 1921, c. 94 (paint) ; id. 1925, c. 96 (fabrics). 

25 Conn. Acts 1921, c. 120, amended, id. 1923, c. 273; Kan. Laws 1929, c. 219. 

26 Mich. Acts 1919, No. 69; Wis. Laws 1921, c. 520, amended, id. 1923, c. 148; 
Wyo. Laws 1929, c. 103. 

27 Mich. Acts 1927, No. 126. See also Conn. Acts 1923, c. 183 (weight of bread) ; 
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That words or expressions not in themselves strictly untrue may never- 
theless be suggestive of ideas which are false, and that their use in adver- 
tising may be as injurious as downright misrepresentation, is frequently 
given legislative recognition. Statutes regulating the organization of 
cooperative associations forbid the use of the word “ codperative ” in the 
title of any group not formed under that act.?* The same is true of credit 
unions 7° and banks.*® Butter substitutes may not be called butter,** 
“ milk bread ” must be all milk,** and a bushel of vegetables must have 
a certain weight.** A striking example of suggestion which could 
scarcely be touched by a general act is assailed in a statute to prevent 
auctioneers from employing cappers or boosters for the purpose of rais- 
ing the bids.** 

There are countless situations in which even silence may be deceptive, 
through failure to disclose material facts. Besides the labeling and 
tagging laws,*° a few acts strike directly at such concealment. In adver- 
tising for labor, the kind of employment and the compensation must be 
truthfully set forth, and failure to reveal the existence of a strike or lock- 
out is actionable.** Prospective employers may not advertise in schools 
without stating the minimum age for child labor fixed by law.*’ Jewel 
auctioneers must have been in the jewelry business for a period of 
years,** cheese may not contain above a certain percentage of moisture,*® 
and milk bottles of odd sizes are not allowed.*® In all probability, more- 
over, acts which set a standard for salable products,*! even in the 





Mich. Acts 1927, c. 290 (fruit containers) ; ibid. No. 361 (milk bottles); W. Va. 
Acts 1929, c. 46, § 2 (fruit containers) ; Wis. Laws 1929, c. 161 (milk bottles); Wyo. 
Laws 1921, c. 80 (country of origin must be marked on all imports). 

28 W. Va. Acts 1923, c. 53, § 23; id. 1927, c. 27, § 21; Wis. Laws 1921, c. 267, 
amended, id. 1923, c. 433, 85; Wyo. Laws 1923, c. 83, § 20. 

29 Ala. Acts 1927, No. 597; Kan. Laws 1929, c. 141, § 3; see Md. Laws 10929, 
C. 337, $4. 

80 Conn. Acts 1929, c. 268; W. Va. Acts 1929, c. 23; Wis. Laws 1921, c. 477; 
see N. Y. Laws 1929, c. 650, § 9. Similar in intent are laws prohibiting the imitation 
of trade names by retailers of gasoline. W. Va. Acts 1929, c. 43, $3; cf. Mich. Acts 
1925, No. 79 (using fruit container bearing another’s trade-mark); W. Va. Acts 
1929, c. 43, § 4 (adulterating gasoline sold under trade-mark). 

81 Wis. Laws 1923, c. 147; Wyo. Laws 1929, c. 91. 

82 Wis. Laws 1925, c. 416. 

83 Conn. Acts 1923, c. 185; Kan. Laws 1921, c. 296; Mich. Acts 1925, No. 59; 
Wyo. Laws 1921, c. 73. 

34 Ala. Acts 1923, No. 522. 

35 See notes 20-27, supra. 

86 Wis. Laws 1919, c. 643, amended, id. 1925, c. 332. 87 Id. 1921, c. 340. 

88 Ala. Acts 1923, No. 522. 

89 Wis. Laws 1919, cc. 227, 301; id. 1921, c. 48, amended, id. 1929, c. 200. 

40 Wis. Laws 1929, c. 161. For indirect methods of preventing serious tacit 
misrepresentations, see Wis. Laws 1929, c. 340 (prohibiting diversion of milk fat for 
use in cheese) ; Wyo. Laws 1921, c. 73 (requiring sealing of weights and forbidding 
use of false weights) ; id. 1929, c. 39 (adding to the requirement that cattle carcasses 
must be inspected and stamped, a prohibition against the purchase of unstamped 
carcasses by any butcher, retailer, or market man). Of course, the legislature may 
not constitutionally impose too great burdens on the producer in order to prevent 
possible deception to the public. Jay Burns Baking Co. v. Bryan, 264 U. S. 
504 (1924). 

41 See, e.g., Mich. Acts 1919, No. 418 (pepper) ; Wis. Laws 1921, c. 66 (butter) ; 
id. 1921, C. 331, amended, id. 1925, c. 116 (New York ice cream) ; id. 1921, c. 467 
(condensed milk); id. 1923, c. 123 (weight of bread loaves); id. 1923, c. 200 
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absence of a reference to misbranding, inferentially prohibit the display 
of inferior goods for sale. 

Thus legislatures are by no means unaware that present safeguards 
afford insufficient protection to the gullible purchaser. Their efforts to 
remedy individual crying needs, though unsystematic and as yet far 
from all-inclusive, seem to represent a distinct advance over acts of the 
Printer’s Ink type. The frequent provision placing the enforcement of 
the law in the hands of an existing administrative board *? is a decided 
improvement. And the increased deterrent force of an act referring 
directly to an individual producer is obvious, although the statutes have 
as yet largely neglected the important added pressure inherent in the 
imposition of civil as well as criminal liability.** As the rules of the 
common law have grown out of single cases, so perhaps these statutes 
show an intermediate stage in the development of future comprehensive 
legislation.** For the present, however, they must be taken as the most 
progressive and effective curb on the power of the advertiser to profit 
by the unjustified reliance of the public on his integrity. 





SUBJECTING THE NON-RESIDENT Motorist To Suit. — The driver 
at the wheel of a modern automobile who speeds across the territory of 
a state for a few hours and then departs with a toll of death or damage 
behind him presents a jurisdictional problem with which traditional 
common law principles are glaringly inadequate to cope. While inter- 
state motoring was still in its infancy, the legislature of New Jersey in 
1906 enacted the first statute ? to protect residents against the transient 
automobilist. Before operating a car upon the highways of the state a 
non-resident was required to take out a New Jersey registration. To 
obtain this, he was compelled to execute a formal power of attorney 
appointing the secretary of state an agent to receive service of process 
in any civil action arising out of the operation of the car.* Jurisdiction 





(meat) ; id. 1925, c. 412 (cheese) ; id. 1925, c. 434 (milk); Wyo. Laws 1921, c. 85 
(forbidding possession of milk below standard). 

42 See, e.g., Kan. Laws 1927, c. 14; Wis. Laws 1921, c. 187; id. 1921, c. 571; Wyo. 
Laws 1927, Cc. 27. 

43 Only the Wisconsin labor statute, cited in note 36, supra, imposes a civil 
liability for damages and counsel fees. It does not follow, of course, that no action 
lies at the suit of a purchaser injured by a violation of the statute, but a more ade- 
quate remedy should be granted than those afforded by the common law. See 
note 2, supra. 

44 It is not open to question that the course of specific legislation on a given 
subject may have a profound formative effect on later broad statutes. The grounds 
on which a divorce a vinculo could be obtained under The Divorce and Matrimonial 
Causes Act, 20 & 21 Vict. c. 85, § 27 (1857), were largely derived from the previous 
divorces by private bill. See 40 PARLIAMENTARY Papers (1852-53) Rep. No. IV, 
at 249; 1 CLirForD, History oF Private Britt LecisLaTIon (1885) c. V, at 387-452. 


1 Four bases of jurisdiction are recognized at common law: presence, consent, 
domicil, and allegiance. See Beale, Jurisdiction of Courts over Foreigners (1913) 
26 Harv. L. Rev. 283; cf. Conrtict oF Laws ResTtaTEMENT (Am. L. Inst. 1926) § 82. 

2 N. J. Laws 1906, c. 113, § 16(1), amended by N. J. Laws 1908, c. 304, § 4, 
N. J. Comp. Stat. (1910) 3431. 

8 The New Jersey statute has become a model for subsequent legislation. It 
was held constitutional in Kane v. New Jersey, 242 U. S. 160 (1916). Only non- 
residents entering the state for an extended period are now required to register. 
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thus rested upon the recognized basis of actual consent.* At that time 
no serious objection was perceived in the requirement that a foreign 
automobile be registered before entering a state.° Such a law, however, 
had obvious shortcomings. It not only cast a serious inconvenience 
upon the non-resident motorist desiring to come within the state for a 
brief sojourn, but it also failed to afford any protection to those injured 
by one who had not complied with its provisions. Furthermore, the 
states soon began to grant unreservedly the privileges of their highways 
to non-residents who had secured proper registration of their cars in 
the state of their residence.* Today such privileges are almost uni- 
versally granted, either for an unlimited ‘ or a specified period,® or upon 
conditions of reciprocity.® 

No device for meeting this new situation developed until 1923, when 
a Massachusetts statute was enacted *° which provided that the opera- 
tion of an automobile upon a highway of the state by a non-resident 
should be deemed equivalent to an appointment of the registrar of motor 
vehicles as his attorney for service of process. In due course the con- 
stitutionality of this law was brought in question before the United States 
Supreme Court and there sustained.*t Apparently a new and satisfac- 
tory basis for jurisdiction over the transient motorist had at last been 
found.'? New Jersey, from whose early statute the procedural pro- 





See note 6, infra. But the act remains substantially unaltered on the statute-books. 
N. J. Comp. Star. (Cum. Supp. 1925) tit. 135, § 58(4). 

* Massachusetts now requires both resident and non-resident applicants for 
driver’s licenses or automobile registrations to execute a power of attorney similar 
to that provided in the New Jersey act. Mass. Acts 1928, c. 344. Minnesota bars 
residents of adjoining states from its highways until a license is obtained, for which 
a condition precedent is the execution of a similar power of attorney. Munn. Srat. 
(Mason, 1927) c. 13, § 2684(1). Comparable statutes in a number of states require 
the execution of a power of attorney to an official or resident agent before certain 
occupations may be engaged in by non-residents. Dealers in Securities: Nes. Comp. 
Stat. (1922) § 8126; N. H. Pus. Laws (1926) c. 284, § 9; On10 Gen. Cope (Page, 
1926) §6373(a); S. D. Rev. Cope (1919) § 10137; Va. Cope ANN. (1924) 
§ 3848(30) ; Wis. Stat. (1927) c. 189.07. The constitutionality of this legislation 
has been upheld. Hall v. Geiger-Jones Co., 242 U.S. 539 (1917). Real Estate 
Brokers: N. Y. Reat Property Law (Supp. 1929) § 442g; Onto Gen. Cope (Page, 
1926) § 6373(41) ; Oxia. Comp. Stat. ANN. (Supp. 1926) § 9595-10(3) ; OrE. Laws 
(Olson, Supp. 1927) $15; Va. Cope Ann. (1924) § 4359(86) ; WasH. Comp. Star. 
(Remington, Supp. 1927) § 8340(10). Expressmen: R. 1. Gen. Laws (1923) § 2902. 
Milk dealers: N. H. Pus. Laws (1926) c. 164, § 3. 

5 The Supreme Court has held such a limitation on the use of the highways of a 
state constitutional. Hendrick v. Maryland, 235 U.S. 610 (1915), upholding Md. 
Laws 1910, c. 207, § 1404. 

6 As early as 1909, New Jersey relaxed the requirement of registration by non- 
residents and permitted operation of their cars in the state for eight days in the 
year with the home registration plates. A license was still requisite, however, and a 
power of attorney had to be executed to obtain it. N. J. Laws 1909, c. 263, § 1; 
N. J. Comp. Star. (1910) 3444. But in 1912 this provision was repealed and non- 
residents were granted the free use of the highways for fifteen days. N. J. Laws 
1912, C. 361, § 10. 

7 See Note (1930) 43 Harv. L. Rev. 641, 645, n.14. 

8 Ibid. at 644, n.13. 9 Ibid. at 642, n.5. 

10 Mass. Acts 1923, c. 431, § 2, amended by Mass. Acts 1928, c. 344. 

11 Hess v. Pawloski, 274 U. S. 352 (1927). 

12 This has been explained upon the fictional ground of “ implied consent,” but, 
more satisfactorily, upon the theory that it is a reasonable limitation upon the 
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visions of the Massachusetts act were largely transcribed, immediately 
siezed upon this discovery.** Other legislatures were quick to follow," 
particularly after the impetus of the Supreme Court decision,’* until at 
present the statute books of twenty jurisdictions contain laws of simi- 
lar character.*® 

When the case of Wuchter v. Pizzutti'* was decided by the Supreme 
Court, attention was directed to the fact that the new jurisdictional 
category was not without definite limitations. It was declared con- 
stitutionally indispensable that a reasonable arrangement be provided 
for giving the non-resident defendant notice of the action pending against 
him and an opportunity to defend. With more or less material varia- 
tions in this respect, the states have followed the Massachusetts act, 
which ran the gantlet of constitutional scrutiny. Its provisions were 
five-fold. (1) A copy of the process in the action must be served upon 
the registrar of motor vehicles,’* with a fee of two dollars, to be taxed as 
plaintiff’s costs; 1° and that official must maintain a record of the day 





privilege of doing a “ dangerous ” act within the territorial jurisdiction of the state. 
See Scott, Jurisdiction over Non-Resident Motorists (1926) 39 Harv. L. REv. 563; 
cf. Note (1929) 42 Harv. L. Rev. 1062. This statutory basis of jurisdiction has not 
yet been applied in any other field than the operation of an automobile. Aircraft 
travel across a state would seem an obvious place for its extension, and it probably 
is applicable to the act of engaging in any of the occupations covered by the statutes 
in note 4, supra. See Hess v. Pawloski, 274 U. S. 352, 356-57 (1927). It is doubtful 
how far the doing of a non-dangerous act within a state can be made the basis for 
jurisdiction over the actor. See Conriicr or Laws REsTATEMENT (Am. L. Inst. 
1926) §§ 89, 90; cf. Flexner v. Farson, 248 U.S. 289 (1919). 

13 N. J. Laws 1924, c. 232, N. J. Comp. Stat. (Cum. Supp. 1925) tit. 135, § 93, 
amended by N. J. Laws 1927, c. 232; see note 17, infra. 

14 Conn. Pub. Acts 1925, c. 122; N. H. Laws 1925, c. 106, N. H. Pus. Laws 
(1926) c. 100, §§ 32-35, amended by N. H. Laws 1929, c. 73, §1; Vt. Acts 1925, 
No. 70, § 120; Wis. Laws 1925, c. 94, § 1, Wis. STAT. (1927) c. 85.15(3). 

15 Del. Laws 1927, c. 225; Ill. Laws 1929, 646, Int. Rev. Strat. (Cahill, 1929) 
c. 95a, § 21(1); La. Acts 1928, No. 86; Mich. Acts 1929, No. 80, §1; Minn. Laws 
1927, c. 409, Minn. Stat. (Mason, 1927) § 2684(8) ; Neb. Laws 1929, c. 63; N. Y. 
Hicuway Law (1909) § 285a, as amended by N. Y. Laws 1928, c. 465, replaced 
by N. Y. VEHICLE AND Trarric Law (1929) § 52; Md. Laws 1929, c. 254, Mp. ANN. 
Cope (Bagby, Supp. 1929) art. 56, § 190A; N. C. Laws 1929, c. 75, N. C. Cope 
(Michie, Supp. 1929) §§ 491(a), 491(b) ; Okla. Laws 1929, c. 247; Ore. Laws 1929, 
c. 359; Pa. Laws 1929, No. 563; R. I. Acts 1927, c. 1050, reénacted by R. I. Acts 
1928, c. 1143; Tex. Laws 1929, c. 125. 

16 The Uniform Motor Vehicle Registration Act exempts non-residents from 
registration, but fails to include any provision for statutory service. See (1926) 
51 A. B. A. REP. 569. 

17 276 U.S. 13 (1928). The Court held unconstitutional N. J. Laws 1924, c. 232, 
because no provision was included in the act requiring notice of a pending action to 
be sent to a non-resident defendant. The deficiency had been remedied prior to the 
decision, by N. J. Laws 1927, c. 232. 

18 All states require service upon a similar official or the secretary of state. 
Such service seems a futile gesture to the fiction of an implied power of attorney. 
Apparently it relates back to the original New Jersey statute which directed the 
commissioner of motor vehicles to forward notice to the defendant; but this duty 
has now been shifted to the plaintiff in all states. Under the Minnesota statute 
requiring non-residents of adjoining states to execute an actual power of attorney, 
service on the secretary of state is dispensed with. It is only necessary that a copy 
of the process be mailed to the defendant. See note 4, supra. 

19 Louisiana, Michigan, and Texas require no fee. New York and North Caro- 
lina charge only one dollar. In all states requiring a fee it is taxable on the plain- 
tiff’s costs. 
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and hour of service upon him.” (2) The plaintiff ** must forthwith 2? 
transmit to the defendant by registered mail ** a copy of the process with 
notice of the service. (3) A return receipt must be obtained.** (4) 
This must be filed in the court in which action was brought with an affi- 
davit by the plaintiff *° of compliance with the provisions of the act.” 
(5) The court in which the action was brought might order any con- 
tinuances necessary to afford the defendant a reasonable opportunity to 
defend.*” In a subsequent Massachusetts statute,”* an alternative pro- 
vision for personal service upon the defendant has been incorporated; 
process is to be served either by an officer of Massachusetts or by a duly 
qualified official of the jurisdiction where the defendant is found, and his 
return is to be filed in the action. Louisiana ?® and Michigan *° have 
since included similar provisions in their statutes. 

The original Massachusetts enactment and a numiber of the other 
statutes ** declare that a non-resident may be served, as provided, in 





20 All states require this. It constitutes the sole duty in the proceedings placed 
upon the official served. 

21 North Carolina alone has an alternative provision permitting notice to be 
sent by the commissioner. 

22 The great majority of states direct that notice be sent forthwith. Illinois, 
Minnesota, Nebraska, and Wisconsin fix a limit of ten days for dispatching it. 
Because of the failure of .the Connecticut act to provide timely notice to the 
defendant, either by such a direction or by requiring a return receipt to be filed in 
the action, the New York courts have refused it full faith and credit on the ground 
that it is unconstitutional. Freedman v. Poirier, 227 App. Div. 320, 237 N. Y. Supp. 
618 (1929), (1929) 39 Yate L. J. 126. Pennsylvania places no limitation on the 
time of sending notice, but requires the filing of a return receipt prior to the action. 

28 The requirement that the letter be sent by registered mail is dispensed with 
in Maryland, Minnesota, and Wisconsin. In these states the letter is to be mailed 
to the defendant “ at his last known address.” The Maryland statute declares that 
the defendant’s address shall be conclusively presumed to be correct, if it was given 
by the defendant to any person at or subsequent to the accident, or if it is the 
last address appearing on the records of the state where his car is registered. The 
Minnesota and Wisconsin statutes have been held constitutional. Jones v. Paxton, 
27 F.(2d) 364 (D. Minn. 1928) ; State ex rel. Cronkhite v. Belden, 193 Wis. 145, 211 
N. W. 916 (1927). 

24 Although notice is to be transmitted by registered mail, no return receipt is 
necessary in Connecticut, Illinois, Nebraska, and Vermont. In all four, the letter 
is to be directed to the defendant’s “ last known address.” 

25 In Maryland, Michigan, New Hampshire, and Rhode Island, notice may be 
mailed and the affidavit of compliance sworn to by either the plaintiff or his at- 
torney. The New Hampshire provision was inserted by an amendment to the orig- 
inal act in 1929. N. H. Laws 1929, c. 73, § 1. 

26 No affidavit of compliance is exacted in Connecticut, Louisiana, and Pennsyl- 
vania. The absence of this requirement has been held not to make the Louisiana 
statute unconstitutional. Moore v. Payne, 35 F.(2d) 232 (W. D. La. 1929). 

27 Any grant of a continuance is limited not to exceed 90 days in the statutes 
of Minnesota, Nebraska and Wisconsin. Such a limitation has been declared dis- 
criminatory and void. State ex rel. Cronkhite v. Belden, supra note 23; see Jones 
v. Paxton, supra note 23, at 345. 

28 Mass. Acts 1928, c. 344. 

29 Louisiana requires an affidavit of compliance where personal service is made, 
although not in case of service by mail. The return is to be filed in the action. 

80 Under the Michigan statute, personal service may be made only by the 
sheriff of the county where the defendant resides. 

81 Tllinois, Michigan, New Hampshire, New York, Oklahoma, Oregon, Texas, 
and Wisconsin. 
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any action arising out of an accident in which the non-resident may be 
involved “ while operating a motor vehicle ” on a highway of the state. 
This provision probably excludes from liability under such statutes the 
owner of a motor vehicle which is driven by his agent, by a member 
of his family,** or by a mere licensee.** A number of states,** however, 
have copied the New Jersey act of 1906, subjecting a non-resident to 
substituted service in any action “ caused by the operation of his motor 
vehicle within this state.” Such a provision would seem to permit 
service upon the non-resident owner of an automobile wherever liability 
would normally attach to him as a resident. A few statutes expressly 
provide for service on a non-resident owner where his car is operated by 
himself or by his agent.*® 

In affording protection to residents against transient motorists, the 
great majority of the statutes have failed to take into account the possi- 
ble hardships which may thereby be imposed upon innocent defendants. 
The New York legislature has taken the lead in providing a remedy in 
this contingency, by requiring the plaintiff to execute a bond to secure 
the defendant for costs that may be awarded in his favor.** Similar 
provisions have been enacted in Illinois ** and Michigan,** with the 
additional safeguard that the necessary expenses of the defendant in 
traveling from his residence and returning thereto shall be included in 





82 This question would arise in those states which recognize the “ family car 
doctrine.” See Gates v. Mader, 316 Ill. 313, 147 N. E. 241 (1925); Cohen v. Hill, 
286 S. W. 661 (Tex. Civ. App. 1926); Lattin, Vicarious Liability and the Family 
Automobile (1928) 26 Mica. L. Rev. 846. 

33 By statute, some states now impose liability upon the owner of an automobile 
for injuries negligently caused by any person “ operating the same with the per- 
mission, express or implied, of such owner.” N. Y. VEHICLE AND TRAFFIC LAw 
(1929) § 59, replacing N. Y. Hichway Law (1909) § 282e as amended by N. Y. 
Laws 1924, c. 534; R. I. Acts 1927, c. 1040, § 3; cf. Mich. Acts 1927, No. 56, § 29; 
see Note (1924) 24 Cor. L. Rev. 782. The New York Court of Appeals has held 
that the liability thus imposed upon automobile owners can not be applied to non- 
residents reached by the statutory service without an express provision to such 
effect in the law. O’Tier v. Sell, 252 N. Y. 400, 169 N. E. 624 (1930), rev’g 226 
App. Div. 434, 235 N. Y. Supp. 534 (1929), and overruling Gesell v. Wells, 134 
Misc. 331, 236 N. Y. Supp. 381 (1929); see (1930) 43 Harv. L. Rev. 493. In 
Jan., 1929, the N. Y. Hichway Law (1909) § 285a was amended to subject 
a non-resident automobile owner to statutory service in any cause of action arising 
out of the operation of his car in the state “ with his consent, express or implied.” 
N. Y. Laws 1929, c. 10. By a regrettable omission, this amendment was apparently 
overlooked when the provisions of the Highway Law were carried into the new 
Vehicle and Traffic Law by subsequent legislation in March. N. Y. Laws 1929, 
C. 54, § 52. 

84 Connecticut, Delaware, Maryland, Pennsylvania, and Vermont. North 
Carolina permits service in an action in which a non-resident may be involved 
“by reason of operation by him, for him, or under his control or direction, express 
or implied, of a motor vehicle.” 

85 Louisiana, Massachusetts (Act of 1928), Minnesota, Nebraska, New Jersey, 
and Rhode Island. 

36 N. Y. Hicuway Law (1909) § 285b, as amended by N. Y. Laws 1928, c. 465, 
replaced by N. Y. VEHICLE AND Hichway Law (1929) $53. The bond is in the 
sum of $250, and until such security has been given by the plaintiff, his attorney is 
made liable to the defendant for costs to an amount not exceeding $100. 

87 The Illinois statute requires a bond of $500. 

88 In Michigan, the plaintiff must deposit $100 in currency with the clerk of 
court, and the liability for the defendant’s traveling expenses is limited to this sum. 
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his taxable costs, in case he prevails in the action. Statutory service 
which is thus formulated to afford reasonable guarantees of protection 
to defendants as well as to plaintiffs, clearly takes a commendable step 
beyond the confines of common law principles. 
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ASSIGNMENTS FOR CREDITORS— RIGHTS OF CREDITORS— PRIORITY OF 
Wace CLAIMANTS OVER LIENHOLDER. — A gave a promissory note to P, for 
consideration, and agreed to transfer as security therefor, warehouse receipts 
for certain apples that were about to be picked and stored. After the apples 
were picked and the warehouse receipts transferred to P, A assigned his prop- 
erty for the benefit of his creditors. In an action by P to establish a prior 
lien on the property, claims were presented by laborers to whom A owed 
wages earned in picking the apples. The laborers claimed under a statute 
which provided that when a business is assigned for the benefit of creditors, 
wage claims should “be considered and treated as preferred debts” and 
should “ be first paid in full... .” INnp. ANN. Stat. (Burns, 1926) § 9343. 
From a judgment for the wage claimants, P appealed. Held, that since P 
knew, upon receiving the warehouse receipts, that the labor had not been paid 
for and that A was insolvent, it would be inequitable and contrary to the 
statute to give P precedence over the wage claimants. Judgment affirmed. 
Tell City Nat. Bank v. Wischer, 168 N. E. 595 (Ind. App. 1929). 

By some statutes, unpaid wages are expressly secured by a lien on the assets 
of the business in which they were earned, superior to existing mortgages and 
other specific liens. Graham v. Magann Fawke Lumber Co., 118 Ky. 192, 80 
S. W. 799 (1904); Hess v. Jewell, 85 Md. 235, 36 Atl. 758 (1897). The stat- 
ute involved in the instant case and similar statutes were formerly construed 
to give the wage claimant such a prior lien. Heckman v. Tammen, 184 Iml. 
144, 56 N. E. 361 (1900); Small v. Hammes, 156 Ind. 556, 60 N. E. 342 
(1901); Reynolds v. Black, 91 Iowa 1 (1894). But later the courts, distin- 
guishing between a priority and a lien, limited the priority conferred by these 
statutes to the property remaining in the hands of the assignee after the 
satisfaction of valid liens. Seymour v. Berg, 227 Ill. 411, 81 N. E. 339 
(1907); McDaniel v. Osborn, 166 Ind. 1, 75 N. E. 647 (1905); cf. Conard v. 
Atlantic Ins. Co., 1 Pet. 386 (U. S. 1828) (statutory priority of United 
States); Blair, The Priority of the United States in Equity Receiverships 
(1926) 39 Harv. L. Rev. 1, 22-24. Had P been in a position to realize on his 
security without the court’s aid, the wage claims in the instant case would 
not seem entitled to priority. Nor would claims for wages earned in A’s gen- 
eral business prevail over P’s lien in any event. Cf. Schwartz v. Messinger, 
167 Ill. 474, 47 N. E. 719 (1897). But cf. Moore v. Terry, 17 Wash. 185, 
49 Pac. 234 (1897). But when a lienholder seeks the aid of a court of equity, 
he may well be compelled, as a condition to the enforcement of his security 
interest, to yield precedence to those whose labor produced the security. Cf. 
Fosdick v. Schall, 99 U.S. 235 (1878); Blair, supra, at 30; 1 CLARK, RECEIVERS 
(2d ed. 1929) § 675. 


BANKRUPTCY — PETITION — COMPUTING NUMBER OF CREDITORS. — After 
an assignment by a corporation for the benefit of its creditors, the holder of 
a large claim filed an involuntary petition in bankruptcy, alleging that the 
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creditors were less than twelve in number. In making the count, the master 
excluded seventeen small claims which, subsequent to the petition, had been 
bought by the beneficial owner of all the stock in the allegedly bankrupt cor- 
poration. The total was thus brought down to seven. From an adjudication 
of bankruptcy, the corporation appealed. Held, that since the seventeen small 
claims had been outstanding at the time of the petition, they should be counted 
regardless of the later assignment. Order reversed. Navison Shoe Co. v. 
Lane Shoe Co., 36 F.(2d) 454 (C. C. A. 1st, 1929). 

A single creditor may file a petition in bankruptcy only if the total number 
of creditors is less than twelve. Bankruptcy Act §59(b), 30 Strat. 561 
(1898), 11 U. S. C. § 95(b) (1926). But the existence of a greater number 
does not result in dismissal if two others join before a hearing is completed. 
Bankruptcy Act § 59(d), 30 Stat. 561 (1898), 11 U. S. C. §95(d); Jn re 
Plymouth Cordage Co., 135 Fed. tooo (C. C. A. 8th, 1905); First State Bank 
v. Haswell, 174 Fed. 209 (C. C. A. 8th, 1909). To preserve the proceedings, 
the petitioner may solicit others te join. Jn re Smith, 176 Fed. 426 
(N. D. N. Y. 1910). The bankrupt, on the other hand, may use persuasion 
to prevent joinder. Jn re Brown, 111 Fed. 979 (E. D. Mo. 1901). A more 
effective method of prevention is to purchase claims, thus making both pur- 
chaser and seller ineligible. Stroheim v. Perry & Whitney Co., 175 Fed. 52 
(C. C. A. 1st, 1910) (purchaser); Jn re Burlington Malting Co., 109 Fed. 
777 (E. D. Wis. 1901) (seller). This device violates no right of the peti- 
tioner, who should not have petitioned alone; joinder is by the statute a 
privilege of the other creditors. Bankruptcy Act §59(d), 30 Stat. 561 
(1898), 11 U. S.C. §95(d) (1926). The single creditor is favored, however, 
to the extent that creditors who assent to an assignment are not counted, on 
the theory that only those who can join are to be reckoned in computing the 
number who must join. Jn re Miner, 104 Fed. 520 (D. Mass. 1900), (1901) 
14 Harv. L. Rev. 461. But cf. McLaughlin, Amendment of the Bankruptcy 
Act (1927) 40 Harv. L. REv. 341, 583, 593. The same reasoning would 
exclude the seventeen creditors in the principal case but for the fact that at 
the time of the petition they were eligible to join; and it has been held that 
the count is to be made as of that date. Moulton v. Coburn, 131 Fed. 201 
(C. C. A. 1st, 1904), aff’g In re Coburn, 126 Fed. 218 (D. Mass. 1903). The 
hardship which this rule imposes on a petitioning creditor with a compara- 
tively large claim might well have induced a different construction of the 
statute. Cf. In re Branche, 275 Fed. 555 (N. D. N. Y. 1921). But cf. In re 
Alden, 2 F.(2d) 61 (D. Mass. 1924). 


BILts AND Notes — Form: Parties NoT NAMED ON INSTRUMENT — LIA- 
BILITY OF PRINCIPAL AND AGENT WHEN PRINCIPAL Is Not DISCLOSED ON 
THE INSTRUMENT. — A and B, as agents of C and D, entered into a contract 
with X. Because C and D did not want their connection with the enterprise 
generally known, a promissory note given to X was signed by A and B only, 
without any statement of their capacity as agents. At the same time, C de- 
livered a letter to X stating that the contract was made for the benefit of C 
and D and that C guaranteed payment of the note. The note and letter were 
sold to P by X. In an action by P against A, B, and C, brought after D’s 
death, C asserted a defense of fraud by X, and A and B claimed that they 
were not personally bound. On peremptory instructions of the court, judg- 
ment was entered against C and in favor of A and B. P and C appealed. 
Held, that the note and guaranty must be construed together as the note, and 
since such construction shows that A and B acted merely as agents, C, as 
maker, is solely liable. Judgment affirmed. Camp v. Dallas Nat. Bank, 21 
S. W.(2d) 104 (Tex. Civ. App. 1929). 

Negotiable instruments may be construed together with mortgage docu- 
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ments executed contemporaneously, despite the absence of reference. See 
CAMPBELL, CASES ON BILLS AND NoTEs (1928) 118, n.3. But even if this 
rule of construction be applied to instruments of guaranty, it does not appear 
on the face of the instruments that A and B were acting as agents for C, but 
rather that they were accommodation makers for him and D, and that he was a 
guarantor. C, not being disclosed on the instrument by the makers as principal, 
is not liable as maker. Dayries v. Lindsly, 128 La. 259, 54 So. 791 (1911); 
NEGOTIABLE INSTRUMENTS Law §18. Even if the guaranty were on the 
note itself, it would be a simple contractual obligation, and the defense of 
fraud would be available to the guarantor even against holders in due course. 
Cf. Belcher v. Smith, 7 Cush. 482 (Mass. 1851); Miller v. Gaston, 2 Hill 188 
(N. Y. 1842); Brown v. Curtiss, 2 N. Y. 225 (1849); CAMPBELL, op. cit. 
supra, at 234,n.1. A and B, not having disclosed on the instrument that C 
was their principal, are liable as makers. United Drug Co. v. Bedell, 145 
Ark. 96, 223 S. W. 372 (1920); Schuling v. Ervin, 185 Iowa 1, 169 N. W. 
686 (1918); Dayries v. Lindsly, supra; NEGOTIABLE INSTRUMENTS LAW 
§§ 20,29. Where mutual mistake is shown, however, as between the 
parties knowing of the agency relation, an instrument may be reformed di- 
rectly in an action thereon, by the introduction of extrinsic evidence. Riordan 
& Co. v. Thornsbury, 178 Ky. 324, 198 S. W. 920 (1917); Lummus Cotton 
Gin Co. v. Cave, 109 S. C. 213, 96 S. E. 94 (1918); see BRANNAN, NEGOTIABLE 
INSTRUMENTS LAw (Chafee’s ed. 1926) 175. Contra: United Drug Co. v. 
Bedell, supra; Dayries v. Lindsly, supra. The holding of the instant case, 
moreover, places liability where it would ultimately fall, since A and B could 
go against C on their suretyship rights. 


BURDEN OF Proor — Duty oF GoING FoRWARD WITH EvIDENCE — APPLI- 
CATION OF RES [PSA LOQUITUR TO COLLISION BETWEEN COMMON CARRIER 
AND AUTOMOBILE. — The plaintiff, while a passenger on a motor bus of the 
defendant, was injured in a collision with a moving automobile. The plain- 
tiff presented little evidence as to how the collision occurred, and none as to 
negligence on the part of the defendant’s driver. From a directed verdict for 
the defendant, the plaintiff appealed. Held, that, since the doctrine of res ipsa 
loquitur was applicable, the case should have been given to the jury. Judg- 
ment reversed. Crozier v. Hawkeye Stages, Inc., 228 N. W. 320 (Iowa 1929). 

The doctrine of res ipsa loquitur applies only to accidents which would not 
ordinarily occur if the defendant had used due care. Durning v. Hyman, 286 
Pa. 376, 133 Atl. 568 (1925); Scott v. London & St. Katherine Docks Co., 
3 H. & C. 596 (1865); see (1902) 16 Harv. L. Rev. 227. The courts have 
gradually defined certain categories of accidents which meet this description. 
Thus, negligence is presumed if a passenger is injured by the departure of 
the vehicle from its normal path without apparent reason or explanation. 
Anthony v. Public Transit Co., 3 Misc. (N. J.) 1204, 130 Atl. 895 (1925) (bus 
striking bridge); Bower Auto Rent Co. v. Young, 274 S. W. 295 (Tex. Civ. 
App. 1925) (auto leaving road). Collision with a stationary vehicle likewise 
raises the presumption. Sewell v. Detroit United Ry., 158 Mich. 407, 123 
N. W. 2 (1909); cf. Bauhofer v. Crawford, 16 Cal. App. 676, 117 Pac. 931 
(1911). And it arises when collision occurs with another moving vehicle 
which is also under the defendant’s control. Price v. Metropolitan Ry., 220 
Mo. 435, 119 S. W. 932 (1909). Some courts have been willing to extend the 
doctrine to the situation presented in the principal case. Housel v. Pacific 
Elec. Ry., 167 Cal. 245, 139 Pac. 73 (1914); Shay v. Camden & Suburban 
Ry., 66 N. J. L. 334, 49 Atl. 547 (1901). Contra: Riggsby v. Tritton, 143 Va. 
903, 129 S. E. 493 (1925); see Stangy v. Boston Elev. Ry., 220 Mass. 414, 
107 N. E. 933 (1915). The extension involves an assumption that ordi- 
narily such accidents are due at least in part to the carrier’s fault. This belief 
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may find justification in the high degree of care which a common carrier owes 
its passengers. It is on this ground that the presumption is applied only 
against the carrier, and not against the operator of the second vehicle. 
Loudoun v. Eighth Ave. R. R., 162 N. Y. 380, 56 N. E. 988 (1900); Stan- 
bridge v. Nassau Elec. Ry., 135 App. Div. 38, 119 N. Y. Supp. 668 (1909). 
But the dangers of modern road traffic throw doubt on the factual basis for 
the instant application of the doctrine. See Riggsby v. Tritton, supra, at gto, 
129 S. E. at 495. It does have the merit, however, of placing the burden on 
the party most likely to have the evidence. 


ConFLIct oF LAws— OBLIGATIONS: CONTRACT: EFFECT AND PERFORM- 
ANCE — WHat Law Governs ANTICIPATORY REPUDIATION. — The plaintiff 
and the defendant made a contract which called for performance in Ohio. 
The defendant mailed a letter in Kansas, addressed to the plaintiff in Ohio, 
repudiating the contract. The plaintiff treated the repudiation as a breach 
and sued thereon in Ohio, after the time for performance. An Ohio statute 
bars suits on causes of action barred by the laws of the state where they arose. 
Onto GEN. Cope (Page, 1926) § 11234. This suit would be barred if the 
cause of action arose in Kansas, but not if it arose in Ohio. From a judgment 
for the defendant, the plaintiff appealed. Held, that since the cause of action 
arose in Kansas, where the repudiation was mailed, it was barred by the 
Statute of Limitations. Judgment affirmed. Auglaize Box Board Co. v. Kan- 
sas City Fibre Box Co., 35 F.(2d) 822 (C. C. A. 6th, 1929). 

Questions relating to breach of contract are generally governed by the law 
of the place of performance. See Scudder v. Union Nat. Bank, 91 VU. S. 406, 
413 (1875); GoopricH, ConFiict or Laws (1927) 245; ConFLict oF Laws 
RESTATEMENT (Am. L. Inst. 1926) §§ 385, 401. This is partly because the 
parties will usually have that law in mind, and partly because a breach 
normally occurs at the place of performance. See Dicey, Conriict or Laws 
(1st ed. 1896) 248, 251; Lorenzen, Validity and Effects of Contracts in the 
Conflict of Laws (1921) 31 YALE L. J. 53, 68 et seg. But the anomalous 
character of an action for anticipatory repudiation makes it doubtful where 
the breach occurs. That the wrongful act is done at the place of mailing is 
inconclusive, for a cause of action arises not where a force is set in motion 
but where it impinges on another’s rights. Cf. Conriict or LAws RESTATE- 
MENT § 411; Goodrich, Tort Obligations and the Conflict of Laws (1924) 
73 U. or Pa. L. REv. 19, 21. Since the mailing of a repudiation, unlike the 
acceptance of an offer, is manifestly unauthorized, the repudiation should 
have no legal effect until communicated. Listman Mills Co. v. Dufresne, 
111 Me. 104, 88 Atl. 354 (1913). But cf. Wester v. Casein Co., 206 N. Y. 
506, 100 N. E. 488 (1912). The usual rule that the other party may elect 
whether or not to treat the repudiation as a breach seems to compel this 
result. Johnstone v. Milling, 16 Q. B. D. 460, 472 (1886); Lake Shore & 
M.S.R.R. v. Richards, 152 Ill. 59, 38 N. E. 773 (1894). But the choice of 
the place of receipt, like that of the place of mailing, may often be determined 
by the caprice of the wrongdoer or by adventitious circumstances. The 
selection of the lex loci solutionis, on the other hand, will not only accord 
with the probable intention of the parties, but will avoid the necessity of 
making an exception to the general rule. Moreover, whether the action is 
based on principles of tort or on grounds of convenience, it is at the place of 
performance that a repudiation has its ultimate destructive effect. Cf. Vold, 
The Tort Aspect of Anticipatory Repudiation of Contracts (1928) 41 Harv. 
L. Rev. 340. When, as in the instant case, the suit is commenced after the 
time for performance, it becomes particularly undesirable to have one law 
govern if the action is based on the repudiation, and another if it is based on 
the actual failure to perform. Cf. Ripley v. M’Clure, 4 Ex. 345 (1849); see 
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3 WiLuiston, ConTRACTs (1920) §§ 1301, 1337. Cases on the subject are 
singularly few. It has several times been held that the receipt of a repudia- 
tion within the realm, irrespective of where the contract was to be performed, 
did not make the whole cause of action arise there, so as to permit suit against 
non-residents, under the English Judicature Act, without personal service. 
Cherry v. Thompson, L. R. 7 Q. B. 573 (1872); Holland v. Bennett, [1902] 
1 K. B. 867; Mathews v. Alexander, 7 Ir. R. C. L. 575 (1873); Hamilton v. 
Barr, L. R. 18 Ir. 297 (1886). But cf. Durham v. Spence, L. R. 6 Ex. 46, 48 
(1870). And a New York case decided that the mailing of a repudiation 
satisfied a statute limiting suits against foreign corporations to causes of 
action arising within the state. Wester v. Casein Co., supra. But see 3 Wi1- 
LISTON, Op. cit. supra, § 1332. Yet these decisions, all primarily concerned 
with the restrictive interpretation of statutes derogatory of the common law, 
scarcely justify the court’s complete reliance upon them in the principal 
case. 


CONSTITUTIONAL LAW — DvE Process or LAw: Property IN GENERAL — 
OrDINANCES DEPRIVING ABUTTING OWNER OF RIGHT OF ACCESS TO PROPERTY 
FOR FILLING STATION. — Under authority given by charter, a city enacted an 
ordinance making it unlawful to erect any filling station the operation of which 
would involve driving vehicles across the sidewalk of a certain street in the 
business section. The applicants, lessees of property on that street, applied 
for permission to construct a filling station on their land, and to change the 
sidewalks so as to allow ingress and egress for such use. On the refusal of 
this application, they instituted mandamus proceedings against the board of 
commissioners. From a judgment refusing mandamus, they appealed. Held, 
that since the applicants’ easement of ingress and egress was a property right, 
it could not constitutionally be taken away without compensation. Judgment 
reversed. Howell v. Board of Comm’rs, 149 S. E. 779 (Ga. 1929). 

In determining the validity of such restrictions on the use of land as that in 
the principal case, two questions are involved: the extent of the restriction, 
and its purpose. If the right of access is taken away entirely, or rendered 
useless, the owner is considered to have been deprived of a property right, for 
which compensation must be paid. Norwalk v. Podmore, 86 Conn. 658, 
86 Atl. 582 (1913); cf. Minnequa Lumber Co. v. Denver, 67 Colo. 472, 
186 Pac. 539 (1919); Anzalone v. Metropolitan Dist. Comm., 257 Mass. 32, 
153 N. E. 325 (1926). But how far regulation may go without becoming 
deprivation is not clear. Cf. Hadacheck v. Sebastian, 239 U.S. 394 (1915); 
Brownlow v. O’Donoghue Bros., Inc., 276 Fed. 636 (App. D. C. 1921). 
On the question of the purposes for which the police power may be used, the 
recent decisions have shown a liberal tendency. General zoning ordinances 
are held valid. Euclid v. Ambler Realty Co., 272 U. S. 365 (1926); see 
Bettman, Constitutionality of Zoning (1924) 37 Harv. L. Rev. 834. Sec- 
tional ones are also upheld. Des Moines v. Manhattan Oil Co., 193 Iowa 
1096, 184 N. W. 823, 188 N. W. 921 (1921); see Bettman, supra, at 844. 
Contra: Spann v. Dallas, 111 Tex. 350, 235 S. W. 513 (1921). Certain uses 
of land, although not nuisances per se, have been assimilated to nuisance and 
thus prohibited. Reinman v. Little Rock, 237 U. S. 171 (1915) (livery sta- 
ble); Hadacheck v. Sebastian, supra (brick-yard). Ordinances forbidding 
filling stations in specified sections have been sustained on this ground. 
Muskogee v. Morton, 128 Okla. 17, 261 Pac. 183 (1927); Des Moines v. 
Manhattan Oil Co., supra; cf. State ex rel. Lane v. Fleming, 129 Wash. 646, 
225 Pac. 647 (1924). But cf. Standard Oil Co. v. Kearney, 106 Neb. 558, 
184 N. W. 109 (1921). The protection of the safety of pedestrians has been 
one of the factors leading the courts to uphold these provisions. State ex 
rel. Nat. Oil Works v. McShane, 159 La. 723, 106 So. 252 (1925); Wood v. 
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Richmond, 148 Va. 400, 138 S. E. 560 (1927). The court’s summary treat- 
ment of the question in the principal case is hardly adequate. The necessity 
of regulating vehicular use of sidewalks in a section with heavy pedestrian 
traffic seems to bear so directly upon the public safety as to furnish much 
more persuasive justification for the exercise of the police power than was 
present in the cited cases involving only the preservation of aesthetic harmony 
and property values in residence districts. 


CoRPORATIONS — LIABILITY OF DIRECTORS — LIABILITY TO THIRD PERSONS 
FOR NONFEASANCE. — Relying on the fraudulent advertisements of a real 
estate development corporation, the plaintiffs purchased from it land which 
proved to be worthless. Action was brought against the directors on the 
ground that by their negligent failure to discover and end the misrepresenta- 
tions, the corporation had been enabled to induce the purchases. The de- 
fendants moved to dismiss the complaint for failure to state a cause of action. 
Held, that since directors are agents of their corporation, they are not liable to 
third parties for injuries resulting from mere nonfeasance. Motion granted. 
Cairns v. duPont, 135 Misc. 278, 238 N. Y. Supp. 74 (1929). 

The New York courts have repeatedly enunciated the broad doctrine of an 
agent’s exemption from liability to third parties for nonfeasance. Van 
Antwerp v. Linton, 89 Hun 417, 35 N. Y. Supp. 318 (1895), af’d, 157 N. Y. 
716, 53 N. E. 1133 (1899); Greenauer v. Sheridan-Brennan Realty Co., 
224 App. Div. 199, 229 N. Y. Supp. 719 (1928); cf. Delaney v. Rochereau & 
Co., 34 La. Ann. 1123 (1882); O’Neil v. Young & Sons’ Seed & Plant Co., 
58 Mo. App. 628 (1894). The doctrine has been condemned as illogical, how- 
ever, by many courts. Murray v. Cowherd, 148 Ky. 591, 147 S. W. 6 (1912); 
Lough v. Davis & Co., 30 Wash. 204, 70 Pac. 491 (1902); see Note (1922) 
20 A. L. R. 97, 165 et seg.; Seavey, The Liability of an Agent in Tort (1916) 
1 So. L. Q. 16; 1 Mecuem, AcENcy (2d ed. 1914) § 1474. Thus, directors 
have been held liable for personal injuries to a third party resulting from their 
omission to exercise a corporate power. Cameron v. Kenyon-Connell Com- 
mercial Co., 22 Mont. 312, 56 Pac. 358 (1899). And liability to a bailor has 
been imposed on them for failure to prevent embezzlement of goods bailed 
to the corporation. Frontier Milling & Elev. Co. v. Roy White Co-operative 
Merc. Co., 25 Idaho 478, 138 Pac. 825 (1914). It should be immaterial that 
the injury is to a pecuniary interest rather than to the person or tangible 
property. Cf. Glanzer v. Shepard, 233 N. Y. 236, 135 N. E. 275 (1922). 
Curiously, New York has in certain instances departed from its general rule 
in order to protect an intangible interest. Bank directors, for example, are 
liable to persons depositing after the bank’s insolvency has been discovered. 
Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554 (1902); cf. Delano v. Case, 
121 Ill. 247, 12 N. E. 676 (1887). And one who, in reliance on a fraudulent 
prospectus, buys stock of a corporation may recover from the directors if by 
the exercise of due care they could have prevented the fraud. Childs v. White, 
158 App. Div. 1, 142 N. Y. Supp. 732 (1913). Obviously the ultimate ques- 
tion is whether any duty is owed to the party injured. Since it is partly in 
reliance on the directors’ control that the public deals with the corporation, 
it would seem just that they be obliged to use their power to prevent injuries 
by corporate agents which with reasonable supervision they might anticipate. 
See Seavey, supra, at 43; cf. Note (1904) 17 Harv. L. Rev. 347; Lee, 
Corporate Criminal Liability (1928) 28 Cox. L. REv. 1, 16 e¢ seq. 


Equity — SUBJECTS OF JURISDICTION: PERSONAL RIGHTS — ENJOINING 
MISSTATEMENT OF JUDICIAL PRocEEDINGS. — In a suit to restrain the alleged 
infringement of a patent, a motion by the defendant to vacate service of 
summons on the ground that it was not doing business within the district was 
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denied. Thereupon, the plaintiff’s secretary, in alleged ignorance of the true 
state of the litigation, sent identical letters to nine jobbers in the trade, read- 
ing in part: “ In order to avoid patent suits we would ask you to please cease 
selling . . . [articles with the patented features]. ... We wish to inform 
you that the case against the Alma Mfg. Co., which was tried before a master 
was decided in our favor.” The attorney for the plaintiff, on learning of this 
action, sent out corrective letters. The defendant moved to enjoin the plain- 
tiff from issuing further statements of the first sort. Held, that the plaintiff be 
enjoined pendente lite from falsely advising the trade as to any steps taken 
or decisions made in this cause. Motion granted. Adjusta Co. v. Alma Mfg. 
Co., 36 F.(2d) 105 (S. D. N. Y. 1929). 

Equity will enjoin a patentee from continuing the circulation of statements 
charging an infringement of his patent, when they are issued for the purpose 
of controlling the market by intimidation and threats of suit. Emack v. Kane, 
34 Fed. 46 (C. C. N. D. Ill. 1888); Adriance, Platt & Co. v. National Harrow 
Co., 121 Fed. 827 (C. C. A. 2d, 1903); Dittgen v. Racine Paper Goods Co., 
164 Fed. 85 (C. C. E. D. Wis. 1908); see Nims, UNrarr CoMPETITION (3d 
ed. 1929) §§ 260-71; Pounp, Cases ON EQuITABLE RELIEF AcaINst DeEFa- 
MATION AND INJURIES TO PERSONALITY (Chafee’s ed. 1930) 27n., 31n.; 
Pound, Equitable Relief Against Defamation and Injuries to Personality 
(1916) 29 Harv. L. Rev. 640. But cf. Kidd v. Horry, 28 Fed. 773 (C. C. 
E. D. Pa. 1886); Willis v. O’Connell, 231 Fed. 1004 (S. D. Ala. 1916). It is 
generally said that the statements must have been made in “bad faith.” 
Parker Pen Co. v. Finstone, 7 F.(2d) 753 (S. D. N. Y. 1925). But cf. Baker 
& Bennett Co. v. Dettra & Co., 251 Fed. 406, 408 (E. D. Pa. 1918). In the 
principal case, the warnings of suit for infringement were made apparently 
without intent to intimidate. The injunction, however, was directed not 
against this phase of the plaintiff’s conduct, but against the false statements 
of the result of the judicial proceedings. An order will generally be granted 
restraining misrepresentations of the scope of a decree obtained in an infringe- 
ment suit. Asbestos Shingle, Slate & Sheathing Co. v. Johns-Manville Co., 
189 Fed. 611 (C. C. S. D. N. Y. 1911); Price-Hollister Co. v. Waterford 
Corp., 18 F.(2d) 129 (S. D. N. Y. 1926); Gerosa v. Apco Mfg. Co., 299 Fed. 
19 (C. C. A. 1st, 1924); see Pounp, op. cit. supra, at 28n.; cf. Baker & Ben- 
nett Co. v. Dettra & Co., supra; (1929) 43 Harv. L. Rev. 319. Since in such 
cases the line of demarcation between injurious and non-injurious conduct is 
clearer than in the instances of mere intimidation, and since misrepresentation 
of judicial proceedings is at least closely akin to contempt, the absence of 
improper motive on the part of the offending party should not bar injunctive 
relief. Although the likelihood of a repetition of the tort in the instant case 
seems slight, the court’s exercise of discretion in this regard is not to be 
questioned. 


EvipeNce — HEARSAY: REGULAR CouRSE oF BuSsINESS — ADMISSIBILITY 
or Entry Mabe sy Po.ice Orricer Not WIitNessinc AccIDENT. — The 
plaintiff sued for injuries alleged to have been caused by the negligent opera- 
tion of a trolley car by the defendant’s employee. The defendant offered in 
evidence a police blotter containing the report of a police officer, based solely 
on statements of third parties. The court admitted this report, over the plain- 
tiff’s objection, relying on § 374-a of the Civil Practice Act, which provided for 
the admission of entries made in the regular course of any business, regardless 
of the entrant’s lack of personal knowledge of the fact recorded. N. Y. C. 
P. A. §374-a. Judgment was entered for the defendant, and the plaintiff 
appealed. Held, that since the report was based on statements which were 
not made by any person in the regular course of business, it was improperly 
admitted. Judgment reversed. Needle v. New York Railways Corp., 227 
App. Div. 276, 237 N. Y. Supp. 547 (1929). 
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In the absence of statute, police reports based solely on statements made 
by casual observers are rejected as hearsay. Pennsylvania Co. v. McCaffrey, 
173 Ill. 169, 50 N. E. 713 (1898); Sterling v. Detroit, 134 Mich. 22, 95 N. W. 
986 (1903); Goosen v. Packard Motor Car Co., 174 Mich. 654, 140 N. W. 
947 (1913). Under the most liberal view, if both the original report and the 
final entry based thereon are made in the regular course of business, the latter 
is admissible despite the entrant’s lack of personal knowledge. Kenna v. 
Calumet, H. & S. Ry., 206 Ill. App. 17 (1917), aff’d, 284 Ill. 301, 120 N. E. 
259 (1918); Currie v. Davis, 130 S. C. 408, 126 S. E. 119 (1923); French v. 
Virginian Ry., 121 Va. 383, 93 S. E. 585 (1917). Contra: Mobile & Ohio 
R. R. v. Borden Coal Co., 19 Ala. App. 481, 98 So. 315 (1923), (1924) 37 
Harv. L. Rev. 1139. The strong circumstantial guaranty of the truth of such 
reports, combined with the frequent -practical impossibility, under modern 
business conditions, of producing the original observers in court, is sufficient 
warrant for their admission. See 3 W1GMoRE, EvIpENCE (2d ed. 1923) § 1530; 
MorcaNn et al., THe Law or EvipENCE (1927) 51. The purpose of the statute 
involved in the principal case was simply to enact the liberal rule just de- 
scribed. See Morcan et al., op. cit. supra, at 62-63. Although it does not, in 
terms, require that the original report be made in the regular course of busi- 
ness, two other recent New York decisions have properly held that such a 
limitation must be implied. Johnson v. Lutz, 253 N. Y. 124 (1930); Wolf 
v. Kaufmann, 227 App. Div. 281, 237 N. Y. Supp. 550 (1929). Without this 
circumstantial guaranty of the truthfulness of the original report, any assur- 
ance of the accuracy of its transcription is futile. The statute cannot have 
been intended to open the gates to any sort of hearsay merely because, in the 
regular course of a business, it was written down. 


HuSsBAND AND WIFE — RIGHTS AND LIABILITIES OF HUSBAND AS TO THIRD 
Party — LIABILITY OF HUSBAND FOR WIFE’S NECESSARIES WHEN HE HAs 
FURNISHED HER witH Money. — H gave his wife W $75 each month to pur- 
chase her clothing, and at the same time forbade her to pledge his credit. W 
purchased furs costing $253 from P, who, in reliance upon H’s financial stand- 
ing, charged the purchase to the account of W. Upon W’s refusal to pay the 
bill, and H’s failure to answer communications addressed to him, P sued H 
and W. W defaulted; but judgment was entered in favor of H. P brought 
error. Held, that a husband who furnishes his wife with ample means to pay 
for articles of clothing is not liable for such purchases made by her on credit. 
Judgment affirmed. Saks v. Huddleston, 36 F.(2d) 537 (App. D. C. 1929). 

Ordinarily a husband is under a duty to pay for necessaries purchased by 
his wife. Edminston v. Smith, 13 Idaho 645, 92 Pac. 842 (1907); De Brau- 
were v. De Brauwere, 203 N. Y. 460, 96 N. E. 722 (1911); Hinton Depart- 
ment Store v. Lilly, 105 W. Va. 126, 141 S. E. 629 (1928); see 1 SCHOULER, 
MarrIAGE, Divorce, SEPARATION AND DoMESTIC RELATIONS (6th ed. 1921) 
§ 85. And statutes giving a married woman capacity to contract do not re- 
lieve the husband of this obligation. Ponder v. Morris & Bros., 152 Ala. 531, 
44 So. 651 (1907). As at common law, however, a seller may furnish neces- 
saries to the wife on her sole credit, and in such a case the husband is not 
liable. Brown v. Durepo, 121 Me. 226, 116 Atl. 451 (1922); Wickstrom v. 
Peck, 179 App. Div. 855, 167 N. Y. Supp. 408 (1917); see Note (1923) 27 
A. L. R. 554. But reliance on the wife’s rather than on the husband’s credit 
is not conclusively proved by showing that the seller charged to the wife’s 
account. Labadie v. Henry, 132 Okla. 252, 270 Pac. 57 (1928); Hinton 
Department Store v. Lilly, supra; Jewsbury v. Newbold, 26 L. J. Ex. (N.s.) 
247 (1857). Nor does the wife’s possession of separate means of support pre- 
clude the husband’s liability. Kosanke v. Kosanke, 137 Minn. 115, 162 N. W. 
1060 (1917); Labadie v. Henry, supra. But cf. Dolan v. Brooks, 168 Mass. 
350, 47 N. E. 408 (1897). Where, however, the husband abundantly sup- 
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plies his wife with necessaries, or money with which to buy them, he can be 
held, if at all, only upon ordinary principles of agency. James McCreery & 
Co. v. Martin, 84 N. J. L. 626, 87 Atl. 433 (1913); Wanamaker v. Weaver, 
176 N. Y. 75, 68 N. E. 135 (1903); Debenham v. Mellon, 6 App. Cas. 24 
(1880). It has been contended that there is apparent authority to act as 
agent arising from the marital relationship, unless the husband not only insists 
that his wife shall not charge, but also communicates this restriction to those 
who deal with her. Hinton Department Store v. Lilly, supra; cf. Fitzmaurice 
v. Buck, 77 Conn. 390, 59 Atl. 415 (1904); see 1 SCHOULER, op. cit. supra, 
§ 98; (1908) 22 Harv. L. Rev. 56. But the contrary rule adopted in the prin- 
cipal case seems wiser, since it protects a husband who has afforded reasonable 
support, rather than a merchant who in an effort to sell his wares has chosen 
to avoid investigation. Wanamaker v. Weaver; Debenham v. Mellon, both 
supra. 


INcoME TAXES — WHAT Is INCOME— MONEY RECEIVED AS REIMBURSE- 
MENT FOR A Loss. — The petitioner was engaged during the years 1913-16 in 
dredging a part of the Delaware River, under a contract with the United 
States. In the course of those years, it spent $176,271.88 more in perform- 
ing the contract than it received as payment thereunder, and deducted this 
amount as a loss on its income tax returns during those years. In 1916, upon 
discovering that material representations on the faith of which the contract 
was accepted were untrue, it stopped work, and brought suit against the 
United States in the Court of Claims. Judgment was given in its favor for 
an amount equal to its loss under the contract. This was paid in 1920. A de- 
cision of the Commissioner of Internal Revenue that the sum so received was 
taxable as income for the year 1920 was sustained by the Board of Tax Ap- 
peals. A petition was brought to review the decision of the Board. Held, 
that the payment was not income for the year 1920, but that amended returns 
should be filed for the years 1913-16, eliminating the deductions previously 
claimed. Decision reversed. Sanford & Brooks Co. v. Commissioner of Int. 
Rev., 35 F.(2d) 312 (C. C. A. 4th, 1929), certiorari granted, U. S. Daily, 
March 4, 1930, at 6. 

Gain or profit is an essential element of income. Bowers v. Kerbaugh- 
Empire Co., 271 U. S. 170 (1926). If the transaction in the principal case is 
looked at as a whole, it seems clear that it resulted in no net gain. Marshall v. 
Commissioner of Int. Rev., 10 B. T. A. 1140 (1928); cf. Inland Products Co. 
v. Blair, 31 F.(2d) 867 (C. C. A. 4th, 1929). But, as the dissenting judge 
pointed out, serious administrative difficulties are created by the necessity of 
looking behind the year when payments are received to determine their nature, 
and of amending previous returns on that basis. But cf. Bowers v. Kerbaugh- 
Empire Co., supra. If bad debts are charged off, subsequent payments will be 
treated as income for the year when they are received. U.S. Treas. Reg. 74, 
art. 331 (1929). On the other hand, the Treasury Department has ruled 
that losses from embezzlement will be relegated, when discovered, to the 
years when they occurred, and sums recovered will be allocated to those 
years. I. T. 1470, I-2 Cum. Bull. 60 (1922). Prior returns may be amended 
to show other losses. Martin Veneer Co. v. Commissioner of Int. Rev., 
5 B. T. A. 207 (1926) (loss from fire) ; cf. Lewellyn v. Electric Reduction Co., 
275 U.S. 243 (1927); O. D. 9, 1 Cum. Bull. 58 (1919). When, in a long term 
contract, a taxpayer adopts a yearly return basis, the Commissioner may per- 
mit or require an amended return upon the completion of the contract, if the 
income has not been clearly reflected. U. S. Treas. Reg. 74, art. 334(a) 
(1929). If, as the court states, the present situation is governed by the spirit 
of this regulation, the regulation in terms requires that the Commissioner’s 
discretion should be final But such a provision should not be controlling 
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where, as here seems to be the case, the administrative determination is 
clearly inconsistent with the constitutional concept of income. 


INHERITANCE TAXES— PROPERTY SUBJECT TO TAX— TRANSFERS IN- 
TENDED TO TAKE EFFECT IN POSSESSION OR ENJOYMENT AFTER DEATH OF 
GRANTOR. —In 1909, T organized a corporation to take over and hold title 
to his real estate. JT became beneficial owner of the entire forty-eight shares 
of capital stock of the company, and made payment therefor by conveyances 
of his lands. By an understanding apart from the deeds, T reserved a life 
estate in the property and thereafter made improvements, paid all taxes, and 
received all of the income of the property until his death. In 1914, T dis- 
tributed thirty-five shares of the stock among his children, but retained the 
right to vote the stock. Upon 7’s death in 1926, the state sought to include 
the thirty-five shares in his estate for purposes of taxation, pursuant to an 
amendment of the inheritance tax statute in 1919 subjecting to a tax all 
property given away during the grantor’s life by a transfer “ intended to take 
effect in possession or enjoyment after the death of the grantor.” Ore. Laws 
(Olson, 1920) § 1191. From a decree holding the shares taxable, the executor 
appealed. Held, that the reservation of the life estate which prevented the 
corporation from coming into possession and enjoyment of the property, and 
the limitation on the rights of the transferees as stockholders during the life- 
time of the decedent, bring the property within the statute. Decree affirmed. 
In re Wallace’s Estate, 282 Pac. 760 (Ore. 1929). 

The Oregon statute provides an estate tax. Ore. Laws (Olson, 1920) 
§ 1192. Its retroactive application to executed gifts would seem to be un- 
constitutional. Nichols v. Coolidge, 274 U. S. 531 (1927); cf. Houston’s 
Estate, 276 Pa. 330, 120 Atl. 267 (1923) (succession tax); see Oppenheimer, 
Proceeds of Insurance Policies Under the Federal Estate Tax (1930) 43 Harv. 
L. REv. 724, 732-34. But cf. Coolidge v. Commissioner, 167 N. E. 757 (Mass. 
1929), (1930) 39 YALE L. J. 588 (succession tax). But apart from the con- 
stitutional point, which the court did not consider, the application of the 
statute appears proper. Had the property been transferred directly to the 
children subject to the grantor’s life estate, it unquestionably would have 
been taxable. People v. Kelley, 218 Ill. 509, 75 N. E. 1038 (1905); Matter of 
Brandreth, 169 N. Y. 437, 62 N. E. 563 (1902). The reservation of the life 
interest could be shown by parol. People v. Shaffer, 291 Ill. 142, 125 N. E. 
887 (1919). And no difficulty is presented in thus sustaining a tax upon the 
value of the voting rights retained on the gift of the stock. Jn re Ferris, 94 
N. J. Eq. 726, 121 Atl. 692 (1923). This would not, however, reach the value 
of the land. To tax it as a gift to the corporation would, in effect, entail 
double taxation of the thirteen shares remaining in T’s estate. Besides, the 
stock received in exchange for the realty could hardly be deemed inadequate 
consideration. See PINKERTON AND MILLSAPS, INHERITANCE AND ESTATE 
Taxes (1926) 118; cf. Abstract & Title Guaranty Co. v. State, 173 Cal. 691, 
161 Pac. 264 (1916); State Street Trust Co. v. Treasurer & Receiver Gen., 
209 Mass. 373, 95 N. E. 851 (1911). Corporate property is not generally 
taxable as the property of the shareholders. Rhode Island Hospital Trust Co. 
v. Doughton, 270 U. S. 69 (1926), (1926) 39 Harv. L. Rev. 898; Estate of 
Shephard, 184 Wis. 88, 197 N. W. 344 (1924); see Beale, Progress of the Law 
— Taxation (1925) 38 Harv. L. Rev. 281, 291. But the corporate entity is not 
sacrosanct. It will be disregarded when used to circumvent a statute. Linn & 
Lane Timber Co. v. United States, 236 U. S. 574 (1915); United States v. 
Milwaukee Refrigerator Transit Co., 142 Fed. 247 (C. C. E. D. Wis. 1905); 
see BALLANTINE, PRIVATE CorPORATIONS (1927) §6; Note (1926) 36 YALE 
L. J. 254. And it is frequently ignored in order to provide an exemption from 
taxes. Southern Pac. Co. v. Lowe, 247 U. S. 330 (1918); King County v. 
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United States Shipping Bd. Emergency Fleet Corp., 282 Fed. 950 (C. C. A. 
gth, 1922); see Note (1923) 36 Harv. L. Rev. 737. When the fictional per- 
sonality cloaks a scheme for tax evasion, the grounds for discarding it are 
even more compelling. Gardiner v. Treasurer & Receiver Gen., 225 Mass. 
355, 114 N. E. 617 (1916); see Ballantine, Corporate Personality in Income 
Taxation (1921) 34 Harv. L. REv. 573. 


INSURANCE — RIGHTS OF BENEFICIARY — RECOVERY FROM INSURED’S 
Estate oF UnpaAmip Loans MApE By INSURER.—W was the beneficiary of 
several life insurance policies taken out by H, which reserved no power to 
change the beneficiary. There was no loan provision in the policies, but loans 
were made to H under the insurer’s statutory authority to “lend a sum not 
exceeding the lawful reserve . . . upon any policy, on the pledge to it of such 
policy as collateral security.” N.Y. Laws 1892, c. 690, § 16. Both H and W 
executed loan agreements, providing that in case of H’s death before the 
maturity of the loans, the insurer would deduct the indebtedness from the 
proceeds. W sought to recover from H’s estate the amount of the unpaid 
loans so deducted. The Appellate Division granted W’s claim on the ground 
that W became a surety for H’s debt. The defendant appealed. Held, that 
since the transaction was an advance of the proceeds rather than a loan, no 
suretyship relation was created. Order reversed. Matter of Hayes, 252 
N. Y. 148, 169 N. E. 140 (1929). 

If a life insurance policy has no loan provision and does not reserve the 
right to change the beneficiary, the insurer will not be allowed to deduct the 
amount of unpaid loans from the proceeds unless the beneficiary consents 
to the arrangement. Union Cent. Life Ins. Co v. Woods, 11 Ind. App. 335, 
39 N. E. 205 (1894); cf. 2 Joyce, INsuRANCE (2d ed. 1917) §§ 730, 853. But 
if the right has been reserved, or if there is a loan provision, no consent is 
necessary. Morgan v. Prudential Ins. Co., 209 Ala. 110, 95 So. 355 (1923); 
Mutual Life Ins. Co. v. Twyman, 122 Ky. 513, 92 S. W. 335 (1906); Lamar 
Life Ins. Co. v. Moody, 122 Miss. 99, 84 So. 135 (1920). In the instant de- 
cision, the court treated as controlling a case which differed in the seemingly 
essential factor that the policy involved contained such a reservation. Wagner 
v. Thieriot, 203 App. Div. 757, 197 N. Y. Supp. 560 (1922), aff'd, 236 N. Y. 
588, 142 N. E. 295 (1923). Since under such a policy the beneficiary has 
nothing to lose, the result in the Wagner case could have been reached without 
calling the transaction an advance. In both cases, the insurer paid the money 
under its statutory authority to make “loans”; a “loan” agreement was 
executed; and the policy-owner promised to repay the “loan ” with interest. 
It seems, therefore, that personal liability was assumed. Equitable Life As- 
surance Soc. v. De Lisle, 194 Mo. App. 42, 182 S. W. 1026 (1916). But 
cf. Board of Assessors v. New York Life Ins. Co., 216 U. S. 517 (1910) 
(money advanced by insurer on security of policy held not taxable as loan). 
Under this analysis, W’s partial relinquishment of an indefeasible right to the 
proceeds constituted a pro tanto pledge to secure H’s debts. Cf. Schuermann 
v. Twachtman, 37 Ohio C. C. 273 (1916). Unless the relationship of the 
parties is to raise the presumption of a contrary understanding, such a pledge 
should entitle her to reimbursement from her principal. Jn re Blanchard, 
253 Fed. 758 (D. N. J. 1918); see 1 BRANDT, SURETYSHIP AND GUARANTY 


(3d ed. 1905) § 43. 


JupGMENTS — Bar TO OTHER ACTIONS — MERGER OF JUDGMENT IN JUDG- 
MENT OF PROBATE CourT BAsED Upon It. — After the death of the decedent, 
against whom he had secured a judgment, the plaintiff entered in probate a 
claim based thereon, which was allowed and entered as of the sixth class. 
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Subsequently, he brought a proceeding of scire facias to revive the lien of the 
original judgment against the real estate of which the decedent was seised 
at his death. From a judgment of dismissal, the plaintiff appealed. Held, 
that the original judgment was not merged in that of the probate court: Judg- 
ment reversed. Wolford v. Scarbrough, 21 S. W.(2d) 777 (Mo. App. 1929). 

The allowance and classification of a claim in probate is a judgment. 
Brown v. Darrah, 95 Ind. 86 (1884); McFaul v. Haley, 166 Mo. 56, 65 S. W. 
995 (1901). But see Morton v. Adams, 124 Cal. 229, 232, 56 Pac. 1038, 
1039 (1899); cf. Walkerly v. Bacon, 85 Cal. 137, 24 Pac. 638 (1890). But 
cf. Gibson v. Hale, 57 Tex. 405 (1882). But the general rule that a cause of 
action is merged in the resulting judgment is not applied where it would work 
hardship on the judgment creditor. See Rush v. Dickenson County Bank, 
128 Va. 114, 120, 104 S. E. 700, 702 (1920). Thus, a judgment is not 
merged in a foreign judgment based thereon. Lilly-Brackett Co. v. Sonne- 
mann, 163 Cal. 632, 126 Pac. 483 (1912); Armour Bros. Banking Co. v. Ad- 
dington, 1 Ind. T. 304, 37 S. W. 100 (1896); cf. Matter of Williams, 208 N. Y. 
32, tor N. E. 853 (1913). Contra: Gould v. Hayden, 63 Ind. 443 (1878). 
Nor is a decree for alimony so merged in a judgment based on it as to make 
the decree a provable claim in bankruptcy. Gilchrist v. Cotton, 83 Ind. App. 
415, 148 N. E. 435 (1925); Matter of Williams, supra. Where merger would 
have subjected the creditor to a defense of the Statute of Limitations, to 
which he was not subject on the original judgment, the doctrine has not been 
applied. Batten v. Lowther, 74 W. Va. 167, 81 S. E. 821 (1914). And it will 
not be permitted to interfere with the seniority or the superiority of the judg- 
ment creditor’s lien. Springs v. Pharr, 131 N. C. 191, 42 S. E. 590 (1902); 
Rush v. Dickenson County Bank, supra. Consequently his lien is held not to 
be lost, where, as in the instant case, a claim based upon the judgment has 
been allowed in probate. Morton v. Adams, supra; Hardin v. Melton, 28 
S. C. 38, 4 S. E. 805 (1888). And it makes no difference that to establish the 
claim necessitates a contest with the administrator. Estate of Wiley, 138 
Cal. 301, 71 Pac. 441 (1903). Unless the defendant is harassed by multi- 
tudinous suits, the present decision is unobjectionable. 


Lasor LAw — PicKETING— INJUNCTION AGAINST LAwFut Acts INTER- 
WOVEN WITH UNLAWFUL PLAN. — The defendant labor union had contracted 
to furnish the plaintiff, owner of a motion picture house, with “ competent 
projectionists.” The plaintiff subsequently added a “ sound attachment ” to 
his equipment. The defendants thereupon demanded that he execute a new 
agreement providing for an additional employee and a substantial increase in 
compensation, and refused any offer of a conference to reach a compromise. 
The plaintiff employed a non-union operator, and the defendants retaliated 
by damaging the plaintiff’s property and threatening his patrons with violence. 
The plaintiff brought a bill to restrain them from interfering in any manner 
with his business. The defendants contended that the injunction should be 
limited to exclude the restraining of peaceful picketing and persuasion. Sec- 
tion 20 of the Clayton Act provides that no injunction granted in any case 
“involving, or growing out of a dispute concerning terms or conditions of 
employment .. . shall prohibit any person from attending at any place 
where any such . . . persons may lawfully be, for the purpose of peace- 
fully . . . communicating information ... or from peacefully persuading 
any person from .. . patronizing . . . any party to such suit.” 38 Start. 
738 (1914), 29 U.S. C. § 52 (1926). Held, that since the plaintiff was given 
no opportunity to express his views, there was no “ dispute ” within the mean- 
ing of the act; and that if there were, acts ordinarily lawful were so inter- 
woven with a plan of intimidation and destruction that to limit the decree as 
suggested would render it an idle ceremony. Injunction granted. Vaughan 
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v. Kansas City Moving Picture Operators’ Union, 36 F.(2d) 78 (W. D. 
Mo. 1929). 

A square holding that no “ dispute concerning terms or conditions of em- 
ployment ” existed because the defendants refused to argue the question, 
would have added an unprecedented absurdity to the present distortions of 
the Clayton Act. See FRANKFURTER AND GREENE, THE LABOR INJUNCTION 
(1930) 165 et seg. Even the alternative holding presents a startling contrast 
with the leading case under the act. American Steel Foundries v. Tri-City 
Cent. Trades Council, 257 U. S. 184 (1921). The Tri-City case may reason- 
ably be interpreted as definitely construing § 20 to forbid injunctions against 
peaceful persuasion by means other than picketing. See 257 U. S. at 208; 
Great Northern Ry. v. Brosseau, 286 Fed. 414, 420 (D. N. D: 1923). Taken 
at its weakest, it at least held that the Clayton Act was declaratory of the 
best equity practice in disputes between employer and employees. See 257 
U. S. at 203; FRANKFURTER AND GREENE, loc. cit. supra. Such practice was 
there considered to require that so much of the decree below as restrained 
peaceful persuasion be stricken out. The question of picketing was disposed 
of by limiting the number of pickets to prevent the possibility of intimidation. 
Lower courts have adopted the same device. Great Northern Ry. v. Local 
Great Falls Lodge of Int. Ass’n of Machinists, 283 Fed. 557 (D. Mont. 1922); 
Great Northern Ry. v. Brosseau, supra; cf. Gasaway v. Borderland Coal 
Corp., 278 Fed. 56 (C. C. A. 7th, 1921); Jron Moulders’ Union v. Allis- 
Chalmers Co., 116 Fed. 45 (C. C. A. 7th, 1908); see Powell, The 
Supreme Court’s Adjudication of Constitutional Issues in 1921-1922 (1923) 
21 Micu. L. REv. 290, 316 et seg. Contra: United States v. Railway Em- 
ployees’ Dept. of Am. Fed. of Labor, 283 Fed. 479 (N. D. Ill. 1922) per 
Wilkerson, J.; see Vonnegut Mach. Co. v. Toledo Mach. & Tool Co., 263 
Fed. 192, 199 (N. D. Ohio 1920); Exchange Bakery & Restaurant, Inc. v. 
Rifkin, 245 N. Y. 260, 271, 157 N. E. 130, 135 (1927). The present decision 
cites only the Wilkerson decree as authority. Although analogies from other 
fields of equity jurisprudence can not be conclusive, it is significant that the 
Supreme Court seems to have adopted the view that lawful acts may not be 
enjoined, even though unlawful acts have been committed. Warner & Co. v. 
Lilly & Co., 265 U.S. 526 (1924); see (1921) 35 Harv. L. REv. 769; cf. Bliss 
Co. v. United States, 248 U. S. 37, 48 (1918); New York, N. H. & H. R. R. 
v. Interstate Commerce Camm., 200 U. S. 361, 404 (1906). A contrary rule 
in strike injunctions deals a body blow to “ labor’s Magna Carta.” 


LIBEL AND SLANDER — PRIVILEGE: QUALIFIED — Morar Duty To EXHIBIT 
TO PLAINTIFF’s WIFE AND FORMER EMPLOYER LETTER CHARGING PLAINTIFF 
WITH ImMorRALITY. — The defendant received a letter from a correspondent 
in Morocco, where the plaintiff had recently been, charging the plaintiff with 
specific acts of immorality. The defendant was a close personal friend of the 
plaintiff’s wife, who was in London, and showed this letter to her. He also 
exhibited it to the plaintiff’s former employer. Both these disclosures were 
unsolicited. In an action of libel brought by the plaintiff, judgment was 
rendered for the defendant. The plaintiff appealed. Held, that since there 
was a moral obligation to communicate the information to the former em- 
ployer, that occasion was privileged; but since there was no similar obligation 
to the plaintiff’s wife, the latter occasion was not. Judgment reversed. Watt 
v. Longsdon, [1930] 1 K. B. 130. 

It has been said that in the law of defamation, moral duty is to be deter- 
mined without regard to the voluntary nature of the publication. See Green- 
lands, Ltd. v. Wilmhurst & London Ass’n for Protection of Trade, [1913] 
3 K. B. 507, 535; GATLEY, LrBEL AND SLANDER (2d ed. 1929) 236. But cf. 
Macintosh v. Dun, [1908] A. C. 390; OpcErs, LIBEL AND SLANDER (6th ed. 





RECENT CASES 967 


1929) 209. It would seem, however, that a moral duty, of stranger or friend, 
to volunteer information should rest on greater exigencies than are required to 
justify an answer to an inquiry. Rosenbaum v. Roche, 46 Tex. Civ. App. 
237, 101 S. W. 1164 (1907); see Toogood v. Spyring, 1 C. M. & R. 181, 193 
(1834). Thus, on the one hand, there is a privilege to volunteer information 
to another who is employing or about to employ the plaintiff. Fresh v. Cutter, 
73 Md. 87, 20 Atl. 774 (1890); Doyle v. Clauss, 190 App. Div. 838, 180 N. Y. 
Supp. 671 (1920); Pattison v. Jones, 8 B. & C. 578 (1828); Coxhead v. 
Richards, 2 C. B. 569 (1846) (aff'd by equally divided court); Stuart v. Bell, 
[1891] 2 Q. B. 341. Contra: Godson v. Home, 1 Brod. & B. 7 (1819); 
Cockayne v. Hodgkisson, 5 C. & P. 543 (1833); see ODGERS, op. cit. supra, at 
220 et seg. And one is privileged, although unrequested, to advise another not 
to extend credit to the plaintiff. Hubbard v. Rutledge, 57 Miss. 7 (1879); 
Noonan v. Orton, 32 Wis. 106 (1873); see NEWELL, SLANDER AND LIBEL (4th 
ed. 1924) § 400. Contra: Southam v. Allen, T. Raym. 231 (1685); Storey v. 
Challands, 8 C. & P. 234 (1837); King v. Watts, 8 C. & P. 614 (1838); 
Bennett v. Deacon, 2 C. B. 628 (1846) (aff'd by equally divided court). But, 
on the other hand, if credit has already been given, the privilege is denied. 
Samples v. Carnahan, 21 Ind. App. 55, 51 N. E. 425 (1898); cf. Stultz v. 
Cousins, 242 Fed. 794 (C. C. A. 6th, 1917). Contra: Vanspike v. Cleyson, 
Cro. Eliz. 541 (1661). Similarly, since there is no necessity for a disclosure 
to protect a former employer, the occasion should not be privileged. Goslett 
v. Garment, 13 T. L. R. 391 (1897). As to the communication to the plain- 
tiff’s wife, there seems to be even less reason for a privilege than in the cases 
denying it to a friend who warns a young woman against marrying the plain- 
tiff. Burton v. Mattson, 50 Utah 133, 166 Pac. 979 (1917) (accord with 
principal case); cf. Krebs v. Oliver, 12 Gray 239 (Mass. 1858); “ The Count 
Joannes” v. Bennett, 5 Allen 169 (Mass. 1862); Byam v. Collins, 111 N. Y. 
143, 19 N. E. 75 (1888); see Jones, /nterest and Duty in Relation to Qualified 
Privilege (1924) 22 Micn. L. REv. 437, 444 et seq. If in the instant case, 
however, the plaintiff were about to return to his wife, the risk of communi- 
cation of venereal disease, which he might have contracted, would seem to cre- 
ate an emergency justifying the disclosure. 


PARENT AND CHILD — Loss oF SERVICES — RIGHT OF PARENT TO RECOVER 
DAMAGES FOR ABDUCTION WITHOUT Proor or Loss oF SERvicEs. —A child, 
abandoned by his mother, was legally adopted by his grandparents and there- 
after maintained in their home. Several years later, when the child was five 
years old, he was forcibly abducted by the defendant, at the mother’s solicita- 
tion. In an action by the grandfather for the abduction, the jury was per- 
mitted, in estimating the plaintiff’s loss, to consider the injury to his feelings, 
and was allowed to award punitive damages. From a judgment on a verdict 
for the plaintiff, the defendant appealed. Held, that damages may be awarded 
for the injury to the parent’s feelings, without proof of loss of services. Judg- 
ment affirmed. Pickle v. Page, 252 N. Y. 474, 169 N. E. 650 (1930). 

For the purposes of suing for abduction or seduction, adoptive parents 
stand in the same position as natural parents. /rwin v. Dearman, 11 East 
23 (1809); Selman v. Barnett, 4 Ga. App. 375, 61 S. E. 501 (1908); cf. Miller 
v. Miller, 123 Iowa 165, 98 N. W. 631 (1904). In both actions, the common 
law required proof of loss of services. See Pottock, Torts (13th ed. 1929) 
237; 1 SCHOULER, MARRIAGE, Divorce, SEPARATION AND DOMESTIC RELA- 
TIONS (6th ed. 1921) § 761. But in seduction cases, by allowing substantial 
damages, the courts have recognized that the injury to the parent’s interest in 
the child’s chastity is the real basis of recovery. Reutkemeier v. Nolte, 179 
Iowa 342, 161 N. W. 290 (1917); Middleton v. Nichols, 62 N. J. L. 636, 
43 Atl. 575 (1899). A few states have dispensed with the fiction of loss of 
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services. Anthony v. Norton, 60 Kan. 341, 56 Pac. 529 (1899); MuIcH. 
Comp. Laws (1915) §12751; TENN. ANN. Cope (Shannon, 1917) § 4502. 
The development of the action for abduction has been more halting. See Note 
(1929) 14 Corn. L. Q. 496. Some courts have permitted the parent to prove 
the deprivation of companionship and custody, but only in aggravation of 
damages. Magee v. Holland, 27 N. J. L. 86 (1858); see Soper v. Igo, Walker 
& Co., 121 Ky. 550, 552, 89 S. W. 538, 539 (1905); (1921) 8 VA. L. REV. 63. 
Refusal to go further is occasionally based on unwillingness to give damages 
for sympathetic mental distress. Kaufman v. Clark, 141 La. 316, 75 So. 65 
(1917); cf. (1922) 2 B. U. L. Rev. 211. This attitude indicates a miscon- 
ception of the nature of the parent’s injury. See Cardozo, C. J., dissenting, 
in Bishop v. New York Times Co., 233 N. Y. 446, 462, 135 N. E. 845, 851 
(1922); Note (1929) 14 Corn. L. Q. 496. Admittedly, the parent has an 
interest in the society and custody of his child. See Pound, /ndividual Inter- 
ests in the Domestic Relations (1916) 14 Micn. L. Rev. 177, 181. To out- 
rage this interest is to inflict harm as grievous as any pecuniary loss. Little 
v. Holmes, 181 N. C. 413, 107 S. E. 577 (1921); Kirkpatrick v. Lockhart, 
2 Brev. 276 (S. C. 1809). The usual objections to relief for injuries to 
personality should have no weight in the face of intentional wrong. See 
Montgomery v. Crum, 199 Ind. 660, 684, 161 N. E. 251, 260 (1928); Note 
(1927) 40 Harv. L. Rev. 771; cf. Pound, /nterests of. Personality (1915) 28 
Harv. L. Rev. 343, 359. The actions for alienation of affections and criminal 
conversation provide an analogy. Cf. Nolin v. Pearson, 191 Mass. 283, 77 
N. E. 890 (1906) ; Oppenheim v. Kridel, 236 N. Y. 156, 140 N. E. 227 (1923). 
But cf. Pyle v. Waechter, 202 Iowa 695, 210 N. W. 926 (1926). The frank 
recognition of the parent’s interest in the instant case is highly commendable. 


REFORMATION OF INSTRUMENTS — REFORMATION OF VOLUNTARY DEED 
AFTER DEATH OF GRANTOR. — The plaintiff and her two sisters resided each on 
a separate lot owned by their father. Before his death, he voluntarily deeded 
to each the lot on which she was living; the deed to the plaintiff recited a 
nominal consideration of ten dollars, but this had never been paid. After the 
father’s death, it was discovered that the plaintiff’s deed did not embrace all 
the land which the father had intended to convey. On denial of her suit in 
equity for reformation of her deed, the plaintiff appealed. Held, that a vol- 
untary deed will be reformed against the heirs of the grantor. Judgment 
reversed. Laundreville v. Mero, 281 Pac. 749 (Mont. 1929). 

Courts of equity refuse to reform a voluntary deed during the life of the 
grantor, reasoning that there is a mere failure of a bounty which the grantor, 
not having been bound to confer, is not bound to perfect. See Adair v. Mc- 
Donald, 42 Ga. 506, 507 (1871); Lister v. Hodgson, L. R. 4 Eq. 30, 34 (1867). 
Some jurisdictions extend this rule to suits against the grantor’s heirs. Enos 
v. Stewart, 138 Cal. 112, 70 Pac. 1005 (1902); Willey v. Hodge, 104 Wis. 81, 
80 N. W. 75 (1899). Contra: Spencer v. Spencer, 115 Miss. 71, 75 So. 770 
(1917); M’Mechan v. Warburton, [1896] 1 Ir. R. 435. It is said in justifi- 
cation that, if the donee had no equity during the grantor’s life, none could 
arise at his death. See Abbot, Mistake of Fact as a Ground for Affirmative 
Equitable Relief (1910) 23 Harv. L. REv. 608, 620. It seems, however, that 
the reason for the rule fails in such a case. It should not be assumed that the 
testator would refuse to complete a gift which he intended to make. See 
Lawrence v. Clark, 115 S. C. 67, 81, 104 S. E. 330, 334 (1920); cf. Lister v. 
Hodgson, supra, at 34. It has been suggested, moreover, that equity should 
prefer one who has a moral claim to one who seeks to take by a windfall what 
was intended for another. See Pound, Consideration in Equity (1919) 13 ILL. 
L. Rev. 667, 676. And even those jurisdictions which adhere to the stricter 
rule are prone to allow reformation on very slight grounds. Cf. Robertson 
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v. Melville, 60 Cal. App. 354, 212 Pac. 723 (1923) (deed reciting “ actually 
sold”); Mason v. Maulden, 58 Ind. 1 (1877) (one dollar nominal considera- 
tion); Cummings v. Frier, 26 Mich. 128 (1872) (construing deed as marriage 
settlement); Miles v. Miles, 84 Miss. 624, 37 So. 112 (1904) (same). The 
desire to secure an equal distribution of the father’s property might therefore 
have led even these courts to grant reformation in the principal case. 


SPECIFIC PERFORMANCE — NATURE AND SCOPE— RIGHT OF VENDEE OF 
LEASEHOLD TO COMPEL ASSIGNMENT OF LEASE TO His NoMINEE. — D con- 
tracted to sell her leasehold interest in certain premises to P, a newly formed 
corporation. Although the lease contained a covenant against assignment 
without the consent of the lessor, no mention of this provision was made in 
the agreement between P and D. The lessor refused to consent to the assign- 
ment to P, but agreed with P to license an assignment to X, one of P’s di- 
rectors. D, however, returned P’s deposit and refused to make such an as- 
signment. P sued D for specific performance, asking that the lease be assigned 
to X. Held, that D be compelled to assign to X. Specific performance 
decreed. Curtis Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224. 

Had P assigned its contract with D to X, it seems clear that X could have 
had specific performance. An agreement to convey a fee may generally be 
enforced specifically by an assignee of the vendee against the vendor. Lenman 
v. Jones, 222 U.S. 51 (1911); Epstein v. Gluckin, 233 N. Y. 490, 135 N. E. 
861 (1922); see Pomeroy, SPECIFIC PERFORMANCE OF CoNTRACTS (3d ed. 
1926) § 487; (1922) 36 Harv. L. Rev. 229. Contra: Horwitz v. Kreuzer, 
140 Md. 414, 117 Atl. 563 (1922); see Fry, Spectric PERFORMANCE OF CoNn- 
TRACTS (6th ed. 1921) §§ 460-76. Contracts to convey leaseholds are con- 
sidered similarly enforceable. See Pomeroy, loc. cit. supra. That the vendee 
could not specifically enforce the contract, for lack of the lessor’s consent, 
would not bar its assignee not under the same disability; for the assignee of 
a lessee may enforce the contract for the lease against the lessor even though 
the lessee himself can not. Tucker v. Atlantic Coast Lumber Co., 78 S. C. 
134, 59 S. E. 859 (1906) (alien lessee); Crosbie v. Tooke, 1 Myl. & K. 431 
(1833) (insolvent lessee). It might be urged against the present suit by P 
that equity will not compel performance which is subject to a third party’s 
consent unless such consent is given. Mackey Wall Plaster Co. v. United 
States Gypsum Co., 244 Fed. 275 (D. Mont. 1917), aff'd, 252 Fed. 397 (C.C.A. 
gth, 1918); Jacobson v. Rechnitz, 46 Misc. 135, 93 N. Y. Supp. 173 (1905); 
Dowell v. Dew, 1 Y.& C. C. C. 345 (1842). But a lessee contracting to sell a 
lease is liable to the assignee if he fails to obtain whatever permission the lease 
may require. Bain v. Fothergill, L. R. 7 H. L. 158 (1874); see Baldwin v. 
Jacobs, 182 Iowa 789, 794, 166 N. W. 271, 272 (1918); Greene v. Barrett, 
Nephews & Co., 119 Misc. 223, 225, 196 N. Y. Supp. 244, 245 (1922), aff’d, 
238 N. Y. 207, 144 N. E. 503 (1924). In the instant case, where rescission or 
damages were inadequate, and X could have compelled performance as an as- 
signee, expediency warrants the order for performance to X at the suit of P. 
Cf. Denton v. White, 26 Wis. 679 (1870). No procedural objection was 
raised, but most courts would have required that X be joined as a party. 


TAXATION — PowER TO TAX: FEDERAL — CONSTITUTIONALITY OF STATUTE 
DENYING DEDUCTION OF INTEREST ON MoNEY BorROWED TO PURCHASE Ex- 
EMPT SECURITIES. — The Revenue Act of 1921 provided that there should be 
allowed as deductions “ all interest paid or accrued within the taxable year on 
indebtedness, except on indebtedness incurred or continued to purchase or 
carry obligations or securities . . . the interest upon which is wholly exempt 
from taxation.” Revenue Act of 1921, § 214(2), 42 STaT. 239. Interest on 
obligations of a state or political subdivision thereof was made exempt. 
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Revenue Act of 1921, § 213(b)(4), 42 Strat. 238. The plaintiff, a dealer in 
municipal securities, in computing his income tax for 1922, deducted the 
interest paid on money borrowed to buy and carry such bonds. The deduc- 
tion was disallowed, and additional taxes assessed. The plaintiff brought suit 
to recover the amount of the additional taxes. From a judgment over- 
ruling a demurrer to the petition, the defendant appealed. Held, that the 
provision of the revenue act denying the right to deduct the interest paid is 
unconstitutional, as in substance imposing a tax on exempt income. Judgment 
affirmed. Nauts v. Slayton, 36 F.(2d) 145 (C. C. A. 6th, 1929). 

If all interest paid is deductible, high income taxes can be materially re- 
duced by purchasing large quantities of securities that produce exempt income 
and deducting from other income the interest paid to carry them. See 65 
Conc. Rec. .7671 (1924); MoNnTGOMERY, 1922 INCOME TAX PROCEDURE 
929-30; N. Y. Times, Feb. 2, 1930, § II, at 9. To halt this practice, the 
provision excepting such interest from deduction was inserted in the Revenue 
Act of 1918 and retained in subsequent acts. See KLEIN, FEDERAL INCOME 
TAXATION (1929) ix, 447; MONTGOMERY, 1927 INCoME Tax PRocEDURE 803. 
But the Supreme Court has held that use of the fact of exemption as a 
ground for imposing a burden or denying an additional deduction is an uncon- 
stitutional deprivation of the exemption. Miller v. Milwaukee, 272 U.S. 713 
(1927); National Life Ins. Co. v. United States, 277 U. S. 508 (1928); see 
Note (1929) 43 Harv. L. Rev. 280, 282; (1929) 42 Harv. L. Rev. 444. 
And in the instant provision there are elements of greater discrimination 
against exempt securities than in the taxes previously adjudged unconstitu- 
tional. For in Miller v. Milwaukee dividends paid to stockholders were 
taxable only so far as the corporation had the benefit of exemption of its 
income; here the interest paid is nowhere deductible. See (1928) 4 Wis. L. 
Rev. 377; (1927) 40 Harv. L. Rev. 790. In National Life Ins. Co. v. United 
States, holders of exempt securities were denied only a special deduction 
accorded others as a matter of grace; here, by being deprived of the right, 
possessed by all other taxpayers, of deducting interest paid, they are in effect 
taxed on gross income. And if, as is likely, the rate of interest on the loan 
is greater than the yield of the bonds, buying exempt securities with borrowed 
money is made economically less advantageous than buying non-exempt 
securities returning the same amount of income. 


TRADE SECRETS — ACQUISITION OF DOMINATING PATENT BY PERSON TO 
Wuom Secret Was DIscLosepD IN CONFIDENCE DURING NEGOTIATIONS FOR 
MANUFACTURE. — The plaintiff devised a candy package wrap and machinery 
for its manufacture. The defendant was a manufacturer with whom the plain- 
tiff negotiated for the large scale production of the wrap. Under a pledge of 
secrecy, the plaintiff disclosed the wrap and machine to the defendant. 
Through counsel employed to search for any anticipating patent, the defend- 
ant learned of a dominating patent, the existence of which he did not reveal 
to the plaintiff. After the negotiations failed, the defendant bought the 
patent and proposed to manufacture and sell the wrap for himself. The plain- 
tiff sought to enjoin such action, and to have the patent assigned to him at 
cost. From a decree for the plaintiff, the defendant appealed. Held, that the 
defendant’s abuse of confidence justified the relief sought. Decree affirmed. 
pe Products Co. v. Allen-Qualley Co., 36 F.(2d) 623 (C. C. A. 7th, 
1929). 

Courts and commentators frequently rationalize the protection of trade 
secrets as a vindication of some property interest or contract right. Glucol 
Mfg. Co. v. Schulist, 239 Mich. 70, 214 N. W. 152 (1927) (special property) ; 
Aronson v. Orlov, 228 Mass. 1, 116 N. E. 951 (1917) (enforcement of con- 
tractual obligation); see Note (1928) 42 Harv. L. Rev. 254. But the right 
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to an assignment of other property can hardly be predicated upon the con- 
struction of a contract or the pursuit of the secret as a res. Similar relief, 
however, is given where property is acquired through breach of a fiduciary 
obligation. Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928), 
(1929) 42 Harv. L. REv. 953, (1929) 29 Co. L. REV. 367, Note (1929) 13 
Minn. L. Rev. 711. But here the relation of the plaintiff and the defendant 
does not fall within any defined fiduciary category. See Note (1927) 12 
Corn! L. Q. 502. And courts are reluctant to restrain competition by impos- 
ing fiduciary obligations in connection with ordinary business transactions of 
unassociated persons. Goldman v. Hartford Road Bldg. Ass’n, 150 Md. 677, 
133 Atl. 843 (1926), (1927) 11 Minn. L. REv. 287; King v. Gannon, 261 
Mass. 94, 158 N. E. 346 (1927). Yet the principal case is typical of situa- 
tions in which it seems equitable to impose fiduciary duties with respect to 
disclosures made and accepted in confidence as necessary incidents of busi- 
ness negotiations. Schavoir v. American Re-Bonded Leather Co., 104 Conn. 
472, 133 Atl. 582 (1926); see National Wire Bound Box Co. v. Healy, 189 
Fed. 49, 54 (C. C. A. 7th, 1911); Kochorimbus v. Maggos, 323 Ill. 510, 518, 
154 N. E. 235, 238 (1926). Contra: Goldman v. Hartford Road Bldg. Ass’n, 
supra. And the duty of good faith seems properly extended to embrace the 
acquisition of the patent, as something essential to the exploitation of the 
secret. Cf. Beatty v. Guggenheim Exploration Co., 225 N. Y. 380, 122 N. E. 
378 (1919). A similar case has been treated as one of unfair competition. 
Feasel v. Noxall Polish Mfg. Co., 268 Fed. 887 (E. D. Pa. 1920). Under that 
analysis, the opinion of the dissenting judge, that with respect to the patent the 
plaintiff was entitled only to freedom from its assertion against him, seems 
sound. 


WorKMEN’s COMPENSATION Acts — RECOVERY AGAINST THIRD Party — 
RIGHT OF COMPENSATION INSURER TO PROCEEDS OF DEPENDENT’S CLAIM 
AGAINST FoREIGN TORTFEASOR. — W was hired in New York as a traveling 
salesman, and was fatally injured in the course of his employment, in Michi- 
gan. His widow obtained compensation, as a dependent, under the New 
York Workmen’s Compensation Act. Then, as ancillary administratrix, she 
brought suit against the tortfeasor in Michigan, under a statute creating a 
cause of action in favor of the next of kin. Micu. Comp. Laws (Cahill, 
1915) §§ 8318, 8319. The proceeds were paid over to herself as administra- 
trix, in New York. The New York compensation act provided that if com- 
pensation was taken, the award thereof should operate as an assignment of 
the claimant’s other causes of action for the same injury to the person paying 
the compensation. N. Y. WoRKMEN’s COMPENSATION LAw (1924) § 29. In 
a proceeding for an accounting by the widow as administratrix, the insurance 
company which had paid her compensation sought to recover the share which 
she, as one of the next of kin, would have in the sum received through the 
Michigan suit. Held, that since the widow’s election to take compensation 
operated to assign her claim under the Michigan death statute, the insurer was 
entitled to her share of the proceeds of that action. Ordered accordingly. 
Matter of Hertell, 135 Misc. 36, 237 N. Y. Supp. 655 (1929). 

The cause of action under a compensation act is usually said to rest in 
contract, rather than in tort. Rounsaville v. Central R. R., 87 N. J. L. 371, 
94 Atl. 392 (1915); Gooding v. Ott, 77 W. Va. 487, 87 S. E. 862 (1916); see 
Angell, Recovery Under Workmen’s Compensation Acts for Injury Abroad 
(1918) 31 Harv. L. Rev. 619. But cf. Note (1921) 9 Cautr. L. REv. 230. 
So, if the state of employment gives the compensator a right of subrogation 
to the employee’s cause of. action against the tortfeasor, the state of injury 
may give effect thereto as to a contract to assign. Reutenik v. Gibson Pack- 
ing Co., 132 Wash. 108, 231 Pac. 773 (1924); cf. Leach v. Mason Valley 
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Mines Co., 40 Nev. 143, 161 Pac. 513 (1916). But cf. Rorvik v. North Pac. 
Lumber Co., 99 Ore. 58, 190 Pac. 331 (1920). It is difficult to see, however, 
how the employee can, by his own contract, deprive his next of kin of a 
cause of action granted to them by the Michigan law. Anderson v. Miller 
Scrap Iron Co., 176 Wis. 521, 182 N. W. 852 (1921); see Dwan, Workmen’s 
Compensation and the Conflict of Laws (1927) 11 MINN. L. REV. 329, 351. 
Contra: Barnhart v. American Concrete Steel Co., 227 N. Y. 531, 125 N. E. 
675 (1920); cf. Anderson v. Erie R. R., 223 N. Y. 277, 119 N. E. 557 (1918). 
The contract theory therefore seems inadequate to explain the instant case. 
But by claiming the award the widow has, in effect, agreed to the assignment 
of her interest. Cf. Royal Indemnity Co. v. Platt & Washburn Refining Co., 
98 Misc. 631, 163 N. Y. Supp. 197 (1917). Her claim of compensation as sole 
dependent thus does not operate to deprive the other next of kin of the rights 
given them by the Michigan act. Anderson v. Miller Scrap Iron Co., supra. 
The decision in the instant case achieves this result, by determining the 
widow’s share as one of the next of kin and recognizing an assignment to that 
extent. Cf. Matter of Zirpola v. Casselman, 237 N. Y. 367, 143 N. E. 222 
(1924). But without proceeding on this theory of election, the court might 
justly permit reimbursement on equitable principles, to avoid double recovery, 
since the fund here is in control of the court. Cf. Note (1925) 10 Corn. L. Q. 
364; Hardman, The Common Law Right of Subrogation Under Workmen’s 
Compensation Acts (1920) 26 W. VA. L. Q. 183; (1925) 25 Cox. L. REv. 842. 
But cf. Note (1925) 38 Harv. L. REV. 971. 
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Tue Case MeEtHop or Stupyinc Law. By J. H. Landman. New York: 
G. A. Jennings Co. pp. 108. $2.00. 


The purpose of this book is explained as follows in the preface: Law is a 
social science and not wholly a logical science. A failure to recognize this 
sometimes leads to miscarriage of justice. The juristic law which governs 
the individual “ should be treated as a Social Science, in the same family with 
Sociology, Economics and History. The author is convinced, as a result of 
his studies, that the ‘Case Method’ does not adequately prepare the lawyer 
for such a purview of the Law. He recommends the Problem Method, which 
is a study of the cases and the statutes, but it calls for a social approach to 
the study of the Law.” 

The work of Dean Pound has made the proposition a familiar one that 
law should be treated as a social science. His emphasis on this idea is prob- 
ably the greatest contribution that has been made in the twentieth century 
to American legal thought; but the idea is heady wine for some thinkers who 
fail to recognize how much of the law is stabilized in doctrines that are en- 
tirely consistent with social welfare. Moreover, brave men lived before 
Agamemnon. Consideration of the justice of existing rules of law was not 
wholly disregarded by teachers of a former generation, and though it was 
rather the effect on individuals than on society to which attention was directed, 
it may be said of most rules of law that the rule that is just with reference to 
the individuals concerned, is also that which is most desirable for society as 
a whole. 
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A large part of Professor Landman’s little book is devoted to an analysis 
of the “scientific method,” from which starting point he attacks the case 
method as unscientific. He says: “ The gross error in Langdell’s study of 
the Law by the Case Method is that he mistook the court’s opinion about the 
juristic relations of the litigants for the real case, which is the jural facts in 
their proper social, economic, ethical, philosophical and political setting.” 4 
This extract perhaps both gives the author’s primary basis of attack and 
states his primary error. The decisions of courts, whether they are right or 
wrong, are factors, and major factors, in determining what the law is. A 
wrong opinion as to physical, economic, or social laws does not prevent the 
facts from operating according to the true undiscovered laws. Decisions of 
courts that are wrong when viewed from the standpoint of what is socially 
desirable, nevertheless do produce results, and often determine the law for 
centuries. . 

A failure to distinguish just what is meant by the law of which study is 
proposed may have much to do with any discussion of proper scientific 
method. A scientific study of what the law has been in the past will neces- 
sarily be confined almost entirely to a study of decisions and statutes. A 
scientific study of what the law ought to be, and perhaps may be sometime, 
will deal largely with economic and social investigations for which at present 
the data are quite incomplete. A scientific study of what courts are likely to 
decide in the immediate future must be based chiefly on what they have de- 
cided in the past. In some subjects there will be likelihood of rapid variation 
or development; in others this is improbable. A wise teacher dealing with 
students who have prepared themselves by reading decisions of the courts can 
make helpful suggestions as to this in dealing with his classes. 

The author gives an excellent summary of the method of good teaching by 
the case method,? but later he attacks the case method on the ground that 
the student tends to adopt the reasoning of the courts and fails to think prob- 
lems out for himself. Doubtless there is plenty of bad teaching by the case 
method, and every other method; but so far as results of the case method of 
teaching have been in evidence at Cambridge, they are quite the reverse. 
Students are perfectly ready to throw over decisions of the Supreme Court 
of the United States, and of the House of Lords. Such complaints as have 
come from offices to which Harvard students go are usually that the Law 
School teaches its graduates no respect for authority. 

As to the problem method, so-called, it is to be said that the case method 
of study has habitually been used as a problem method. All good teachers of 
law, indeed, whether the student is required to read textbooks or cases, con- 
tinually use problems. Professor Ballantine, years ago, published a book of 
problems to be used in connection with the study of cases. Professor Morton 
C. Campbell throughout his casebooks has inserted a number of problems. 
One is driven, therefore, to the author’s illustrations of his problem method 
in order to determine what method of approach he plans to use, and how it 
differs from others. In the illustrations given, he states a problem, and under 
it gives references to legal and other bibliography. It is to be hoped that 
the student is expected to read some of this matter before he presumes to 
discuss the problem in question. Most of the legal bibliography consists of 
pertinent decisions, but there are also references to text-writers. In this 





1 P. 66. 2 Pp. 23-24. 
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respect, the problem method does not seem to differ from the method of in- 
struction used in schools with which the reviewer is familiar. There is, how- 
ever, an “ extra-legal bibliography.” If the student is expected to read any 
considerable portion of this, in addition to the legal bibliography annexed to 
the problem, there will be time in the course of a year for very few problems. 
The reviewer’s reaction to the proposed method, apart from any arguments 
based on philosophy or science, or comparison with other methods, is this: 
the period of study in a law school is too short to endeavor to give a student 
the fullest possible equipment for his life-work. If a college education or its 
equivalent is demanded, it may be assumed that the student has some knowl- 
edge of history, political economy, and some capacity to use the English lan- 
guage. It is unfortunate if the student has not this preliminary training, but 
any elaborate attempt to give it during the Law School course is almost cer- 
tain to crowd out matter which is of more direct professional importance. 
Students can be trained better in the law school than anywhere else to logical 
analysis of legal problems. To mix this discussion in any large degree with 
political economy, sociology, philosophy, and general jurisprudence, is likely 
to prevent the student from achieving the training in close thinking that he 
might otherwise acquire, without giving him more than a bundle of loose gen- 
eralities, the bearing of which depends on individual opinion. Furthermore, 
generalizations should follow and not precede some knowledge of the concrete 
facts on which the generalizations are based. Any study or discussion of 
jurisprudence should follow some knowledge of particular rules of law, and 
therefore belongs at the end and not at the beginning of legal study. 


SAMUEL WILLISTON. 
Harvard Law School. 





Tue Lasor Injunction. By Felix Frankfurter and Nathan Greene. New 
York: The Macmillan Co. 1930. pp. 343. $5.00. 


Does “ the labor injunction in action represent a desirable social policy ’’? * 
Somehow the law must be adjusted to the needs of today. “ All law is a 
compromise between the past and the present, between tradition and con- 
venience.” 2 Stability is important; but so is growth and progress. Now 
one idea, now the other, will prevail in specific cases. When a change is to 
be made, when denied; when the courts themselves are to abandon old rules, 
when they are to await legislative action; these are the most serious questions 
with which they have to deal. However great the need, not always is it best 
that the courts should act. When business has too long relied on existing 
precedents, their alteration should be left to the legislature. 

As the authors point out, nothing causes more criticism of the courts, more 
doubt as to their fairness and justice, greater appeal to class feeling, than 
the use of injunctions in labor disputes. “ The first business of law,” Lord 
Bryce tells us, “is to subserve the well-being of the people and to win their 
confidence as well as command their obedience.” * To gain this end the 
authors have argued with great clarity for a legislative change to curb what 
they rightly call the abuses of present procedure. 





+ ©, 3s 2 2 Bryce, Stupies In History AND JURISPRUDENCE (1901) 617. 
8 Ibid. at 635. 
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As a basis for their thesis they have collected numerous cases showing what 
actually happens in labor disputes, taking as examples decisions in the federal 
courts and in the courts of Massachusetts and New York. The federal courts 
grant injunctions with the greater freedom, not only on grounds recognized 
by the states, but also under various federal statutes. The Bedford Cut 
Stone Company case * is but one example. Taking these decisions, state and 
federal, as a whole, one may understand and sympathize with the complaints 
of labor leaders. That abuses exist is clear. 

Strikes, picketing, boycotts, and enticement of employees to break con- 
tracts of service do injure and are intended to injure the employer and his 
business. And in those jurisdictions which hold that the intentional infliction 
of damage upon another is wrongful unless the act is justified, a combination 
to effect such a wrongful act becomes a conspiracy. The underlying question 
in each case thus centers in the existence of sufficient justification. 

Upon this question New York seems the most liberal of the three jurisdic- 
tions considered. Whatever their differences, however, all the courts agree 
that a lawful purpose may not be accomplished by unlawful means. In 
quarrels between employer and employees, the latter must abstain from 
violence or fraud. But precisely what means are unlawful, entitling the em- 
ployer to the protection of an injunction, is in dispute. For instance, is a 
strike against the use of non-union products which incidentally interferes with 
interstate commerce unlawful? > Or, may strikers interfere by persuasion 
with contracts of service between employer and employee? A person may 
not without just cause or excuse meddle intentionally therewith,® although 
the New York courts seem to believe that an employment at will does not 
come within the rule.? Quite possibly they may hold that even interference 
with a specific contract for a definite time is justified under certain circum- 
stances.* Other courts take different views. Then there is the problem of 
the so-called secondary boycott — when, if ever, is it to be permitted? 

Even more than appellate tribunals, courts of original jurisdiction differ 
on all these questions. So often do the social theories of the individual judge 
determine the case that it would be well, as the authors of this book argue, 
for the legislature to intervene and render certain that which is now in 
dispute. We can not look to the courts for the necessary remedy, and the past 
attempts at reform essayed by Congress have failed for one reason or another. 
Therefore a new act to govern labor injunctions in the federal courts is pro- 
posed and printed as an appendix to the volume under review. As to the 
so-called secondary boycott, it states the law as it is apparently understood 
in the higher courts of New York. Specifically, it refuses equitable relief 
against picketing which does not involve fraud or violence and against the 
use of persuasion to break so-called “yellow dog” contracts. Nor is 
equitable relief allowed against strikes said to violate the Sherman and 
similar acts. Only in this way may effective labor unions be preserved. 





# Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U. S. 37 
(1927). 

5 Ibid. 

6 Lamb v. Cheney & Son, 227 N. Y. 418, 125 N. E. 817 (1920). 

7 Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 
(1927); Interborough Rapid Transit Co. v. Lavin, 247 N. Y. 65, 159 N. E. 863 
(1928). 

8 But see Reed Co. v. Whiteman, 238 N. Y. 545, 144 N. E. 885 (1924). 
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Again, complaint is fairly made, not only of the basis upon which labor 
injunctions are granted, but of the practice and procedure adopted in the 
courts. There is the ex parte injunction which rests upon the complaint of 
the plaintiff and upon his affidavits, often general in form, granted without a 
hearing of the defendants, and often determinative of the whole question at 
issue. This is granted too frequently on the theory that the interdiction of a 
wrongful act injures no one. Then there is the interlocutory injunction which 
finds the facts upon conflicting affidavits, but without cross-examination or 
even the appearance of witnesses. Again, there is the injunction granted 
without a specific statement of what is forbidden, phrased in general terms 
of ambiguous meaning. And a final source of grievance springs from the 
practice of punishment for contempt at the hands of the judge granting 
the injunction. 

These matters are all dealt with by the proposed act. The ex parte injunc- 
tion should be employed with the greatest caution, and a hearing of the 
defendant always be held at the earliest opportunity. In spite of its dangers, 
however, its use is sometimes required; and this is recognized. It may be 
granted, the act provides, in those cases where it is necessary to prevent 
substantial or irreparable injury to the plaintiff’s property, but it shall be 
effective only for five days. Such a limitation is well imposed. But the 
plaintiff is further required to allege that public officers are unable or un- 
willing to furnish adequate protection to his property. If this means that 
they do not in fact afford such protection, the requirement is sound; if it 
means, however, that proof must be given of the state of mind of such officers 
or of the police force available, the limitation may be doubtful. 

As to the interlocutory injunction, it is to be granted only after witnesses 
have been heard in open court. Any judge dealing with the matter knows that 
decisions of fact are unsatisfactory where they rest solely upon conflicting 
affidavits. Such a provision would certainly promote justice. 

Nothing is said as to the form in which the injunction should be cast if 
it is granted. Certainty as to the precise acts forbidden is the first requisite. 
Insistence was placed upon this in the Lavin case.°® 

Probably the most debatable provision in the proposed act is the re- 
quirement that the accused in contempt proceedings shall have a jury trial. 
The authors seem too optimistic in their reliance on the impartiality of 
jurors. In moments of public excitement, but little faith can be placed on 
their decisions, and labor disputes are precisely the cases where verdicts are 
apt to result from sympathy rather than from testimony. Not always would 
the rights of the accused be safeguarded; not always the dignity of the court. 
Delays would be certain to result. On the whole, it seems better to leave 
such matters in the hands where they now rest. And the action of the trial 
judge may be reviewed on appeal. 

This book is provocative of thought; it points out many abuses that today 
exist; and it proposes remedies, most of which seem wise and practical. It 
merits careful study by everyone interested in the subject. 


Wi1.1AM S. ANDREWS. 
Syracuse, New York. 





9 Supra note 7. 
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LA PHILOSOPHIE DE L’ORDRE JURIDIQUE POSITIF DANS LES RAPPORTS DE Droit 
Prive. By Jean Dabin. Paris: Recueil Sirey. 1929. pp. viii, 791. 


Less than two years ago, from the bosom of Dean Duguit’s law faculty at 
Bordeaux, Professor Julien Bonnecase sounded a recall to “ juridical classi- 
cism,” and registered a protest against theories called “ positivist ” which 
threaten to founder the idea of justice according to law in a quagmire of 
“social forces” and “group psychology.” + M. Bonnecase’s book was, in 
its objective, critical and negative; it is fitting that in the volume under 
review an affirmative restatement of the traditional conception of legal order 
should come from a member of the law faculty at Louvain, a university which 
in other fields has already done so much to bridge the gap between the de- 
velopments of modern thought and the traditional deposit of European 
speculation. 

Neither M. Bonnecase nor M. Dabin denies the all-important influence of 
social facts and social opinions on the formation, application, and change of 
those legal rules, “ positive” in the sense of being applied by courts, which 
are at the heart of any system of justice according to law, as contrasted with 
one of discretionary absolutism. MM. Dabin is careful to repudiate at the 
outset the doctrine of the so-called “ School of Exegesis,” ? that positive law 
constitutes a closed and complete system, capable of generating from itself 
by purely logical processes the proper rule to be applied to decide every new 
case that may arise. But when there is a gap in the system of positive rules, 
and the case is one of first impression, M. Dabin denies that the “ social facts ” 
or “social conscience ” can be accurately said to dictate to the judge the 
jural rule to be applied. They furnish materials which the judge must take 
into account, but are “incapable themselves of supplying a definite rule of 
decision, since such a rule requires selection and combination from a multi- 
tude of data, and hence can only be the product of conscious construction.” 3 
There is therefore no natural law of a juridical character in the sense of ready- 
made legal rules subsisting of themselves independently of any act of the 
public authority, and capable of serving directly as a model or supplement 
of positive legal rules. Legal rules are something which by their nature can 
exist only as incidents of society organized under political authority; they 
are merely the rules followed by the agents of that authority insofar as it 
determines to make its force available to constrain the conduct of its subjects. 

Since law in the jural or properly legal sense is a “ creation,” a “ construc- 
tion,” of the jurist or legislator, the process and technique of its formation 
and elaboration become the central problem of jurisprudence. The legislator 
must not act arbitrarily — “the elaboration of legal rules requires an ade- 
quate method, in the absence of which the resulting rule will be faulty and 
not fulfill its function.”* In the most general terms this method requires 
two things: (1) accurate knowledge of the facts out of which the need for 
the rule arises, and to which it is to be applied; (2) a conception of a purpose 
or end to be attained by the rule. This last requirement differentiates the 
task of the jurist from that of the scientist; the work of the jurist is not that 
of merely observing and describing, but of acting and directing others how to 
act. Legal and social facts may of course be treated from the purely scientific 





1 BONNECASE, SCIENCE DU Droit ET ROMANTISME (1928). 3 Pp. 9-10. 
2 BonnecasE, L’Ecore ve L’Exéckse EN Droit Civ (1924). * P. 108. 
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point of view as objects of observation, but then the result will be not a legal 
rule, a precept of action, but a descriptive sociology which of itself will dictate 
no end for action unless such an end is surreptitiously read into it from the 
beginning. 

The most valuable part of M. Dabin’s book is his chapter on “ Ends and 
Means of Legal Order, or the Factors which should be taken into Account in 
the Elaboration of Law.” While accepting the idea of “ the material common 
good of the community ” ° as the basic objective of legal regulation, he does 
not seek to deduce a system of neat formulas from this broad abstraction, 
but emphasizes the essential relativity of the purposes which must guide the 
legislator. While the interests of concrete flesh and blood individuals must 
stand at the beginning and end of all considerations of the common good, the 
common good must be recognized as including future generations as well as 
the present, and may require the actual sacrifice of the material interests of a 
particular individual or individuals, or even of a whole generation. Again, the 
concept of the common good must take account of multiple and complex 
interests of the community which will often be conflicting. Thus at times the 
need for order will be supreme, and will require the subordination of other 
more sophisticated interests; so, at other times, the dominant need is to keep 
the community economically solvent. The common good must always be con- 
cretely envisaged as the common good of a particular society at a particular 
time and under a particular set of circumstances. Also, the conception of 
the common good will be relative to the particular system of values prevalent 
in the community, and hence to the prevalent morality or religion. The task 
of the legislator requires not merely the evaluation of ends but of means. 
Can the common good in a particular instance be better attained by state 
intervention in the form of law, or by leaving the parties at liberty? Shall 
the state put its authority behind the claims of an oppressed group? M. 
Dabin suggests that there are no formulas to solve such questions — law in 
the jural sense is contingent, the product of judgments and choices essentially 
political in character. The rule of law is an incident of political organization 
and not vice versa. This is even more evident from a consideration of the 
factors limiting the effectiveness of law. Some of these spring from the 
nature of law itself, and on this head M. Dabin offers some valuable practical 
observations on the need for definiteness in legal rules, on the advantages 
and disadvantages of vague rules in the form of standards, and on the pos- 
sible educative value of merely hortatory laws. But the chief conditioning 
limitations on the effectiveness of law are set by the public opinion of the 
community, the strength of interests, and the atmosphere of ideas. Public 
opinion always consists of conflicting currents; even dominant currents are 
not sufficiently clear to specify definite legal solutions or afford a guarantee 
against disobedience and resistance. When such elements of resistance are 
present, the legislator must make a political judgment as to whether to op- 
pose or yield. He must not be too timid about opposing a strong current 
of opinion, and must be aware of the educative value of law and of the 
effectiveness of rigorous enforcement; on the other hand, he should be mindful 
of the danger to social order of applying sanctions so severe as to stimulate 
a recoil against authority. Finally, to emphasize again the essentially political 
nature of the determining considerations, M. Dabin discusses the supposed 
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existence of “general principles of law” such as freedom of contract, no 
liability without fault, non-retroactivity of law, which are sometimes regarded 
as forming the necessary basis of all legal rules. He points out the danger 
of attempting to deduce specific consequences from such abstractions, ob- 
serves that they never represent more than half-truths, and suggests that they 
are commonly only generalizations from particular rules of limited application 
with which circumstances have made us familiar. 

One might suppose that in such a system as M. Dabin’s there would be no 
room for that old man of the sea of legal speculation, “ natural law ”; but we 
discover that after exorcising that troublesome spirit from the field of jural 
law, M. Dabin lets him into the sphere of morality and ends by surrendering 
to him fhat entire domain. It is perhaps inevitable that at least this much 
should be conceded by a Louvain professor to the traditions of Roman 
Catholic speculation. M. Dabin argues that in allowing to natural law only a 
moral and not a jural significance, he is following the doctrine of classical 
antiquity and the middle ages, and that the conception of natural law as 
supplying a code of detailed rules for positive law to copy was a heresy cre- 
ated by jurists of the seventeenth century. It is safe to say, however, that 
the sharp dualistic separatism which M. Dabin introduces between a positive 
law based exclusively on the relativistic notion of material common good, and 
an independent system of morality embodying a code of natural laws deduced 
from the abiding nature of man as man, is not exactly the doctrine of Aris- 
totle or Cicero, of St. Thomas ® or Father Cathrein.” 

Even in the moral field, M. Dabin insists that natural law is limited to a few 
ultimate first principles, deductions from which are necessarily highly con- 
tingent; but this task of deduction he would leave to expert “ casuists,” with 
the result that he treats morality as equivalent to the confessional jurispru- 
dence of the Church. For the jurist, the most important branch of morality 
so conceived is that which deals with the virtue of justice. Justice is repre- 
sented as a purely “ inter-individual ” virtue; it ignores the particular society 
within which it is to apply, and prescribes duties which one man is entitled to 
exact from another simply because both are men. On such a theory it would 
seem inevitable that any precepts which morality might prescribe as precepts 
of justice would be as likely as not, when reduced to specific terms, to come 
into collision with the scheme of rights and duties which might be desirable 
from the standpoint of the common good of a particular community. 

M. Dabin illustrates the relation of morality to law by considering a num- 
ber of specific legal problems, such as “ lesion,” or inadequacy of considera- 
tion in contracts of exchange, prescription, and civil responsibility for injury. 
His treatment of prescription discloses the embarrassments in which his doc- 
trine involves him. From the point of view of justice, or natural law, he takes 
it for granted that a right can never spring from a wrong, and that therefore 
no lapse of time however prolonged can cure an initial defect of right. Con- 
sequently, as a matter of justice and natural law, adverse possession can never 
operate to divest the title of the original owner or to confer title on the 
adverse possessor, at least when the possession was not acquired in good faith. 
When it was acquired in good faith, although justice remains on the side of 
the original owner, the usucaptor can appeal to the owner’s duty under natural 





6 Summa TuHeotrocia I a, II ae, xcv, art. 2. 
7 PutLosopHiA Moratis (7th ed. 1911) 178-80. 
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law to practice not merely the moral virtue of justice, but also that of equity. 
There is thus set up a conflict between two moral claims; and in case of such a 
conflict the casuist might decide that the claim of equity was superior. When 
the original possession was not acquired in good faith, however, there is a 
conflict not between two moral duties, but between morality and law. The 
law confers a title upon one who is morally not the owner. Is this permis- 
sible? M. Dabin holds that it is, on the ground that all that the law is doing 
is to refuse, because of the public interest in security of titles, to lend its 
sanctions to enforce a moral duty. This the law is at all times free to do, be- 
cause of the dualism between law and morality; law looks only to the material 
common good, and the latter may require that any given moral duty shall not 
be enforced by the addition of legal sanctions. 

The ingenuity of M. Dabin’s dualism is taxed to the limit when he comes 
in his final chapters to deal with the timely and highly interesting question of 
the obligatory force of law and the right of resistance. Here his Austinianism 
asserts itself to the extent of denying any right (in the strictly legal sense) 
of disobedience or resistance. Furthermore, he denies even the moral right 
to disobey or resist a law merely on the ground that it does not in fact promote 
the common good, as a jural law should properly do. Such a criterion he 
regards as too vague to serve as a test — the facts and issues are too complex. 
Each individual will form his own opinion, and if, on the basis of that opinion, 
he is morally free to disobey the law, the result will be anarchy. On the other 
hand, M. Dabin holds that there does exist a moral right to disregard those 
laws which violate the precepts of morality —in other words the code of 
natural moral law developed by the casuists. But just what is meant by a 
“ violation ” of the moral code? We have seen that in the case of title by 
prescription, M. Dabin will permit jural law to be at variance with moral law 
to the extent of refusing to clothe the latter with jural sanctions. In this 
situation law certainly lends its protection to what on M. Dabin’s theory is 
immoral conduct; the morally guilty party can secure the aid of the law 
against his victim. In an instance of this kind, however, he does not regard 
the law as violating morality so as to give rise to a moral right to disobey. To 
produce that effect the law apparently must affirmatively prescribe what the 
moral law forbids, or positively forbid what the moral law prescribes, as 
would be the case, he suggests, with laws prescribing blasphemy, or for- 
bidding religious worship or the practice of benevolence. However, this dis- 
tinction between imperative and prohibitory laws on the one hand, and laws 
merely permissive on the other hand, is suddenly abandoned when we come 
to laws dealing with the status of the family. Here M. Dabin would treat as 
invalid laws allowing divorce, even though they do not command anyone to 
take advantage of them. Why not similarly invalidate the rule of title by 
prescription which gives a like opportunity to the wrongdoer to clothe his 
supposedly wrongful act with legal protection? Can we agree with M. Dabin 
in believing that rules of morality have any advantage over the concept of 
the common good in supplying a test of the validity of law so clear and cate- 
gorical that it can be left to the discretion of individuals without danger of 
social disorder? 

One cannot help feeling that M. Dabin, by trying to drive his juridical 
positivism in harness with a detailed system of authoritarian morality, has lost 
an opportunity to deal with a problem as to which there is room for work of 
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first-rate importance to be done —the problem of the interaction between 
morality and law. None the less his contribution is interesting and significant, 
not merely for the acuteness and learning which it everywhere displays, but 
also as illustrating the type of problems and the method of approaching them 
which are borne in upon the lawyer working in a world of Roman Catholic 
culture. The book as a whole is a learned index to the recent juristic litera- 
ture in the French language; and one can nowhere find more careful criticisms 
of the contributions of Geny, Duguit, Renard, Ripert, Hauriou, Senn, Cuche, 
and many others. 
Joun DIcKINSON. 
University of Pennsylvania Law School. 





Cases oN Arr Law. By Carl Zollmann. St. Paul: West Publishing Co. 
1930. pp. xii, 530. $5.50. 
The first casebook on air law comes from the hand of a pioneer treatise 
writer in this as well as other fields. The preface states: 


“ Progress in aviation and the equally important development in radio have 
given rise to problems heretofore undreamed of. The rights and liabilities accruing 
from each have already formed the subject-matter of many cases, each of which 
becomes a most important precedent in the legal atmosphere surrounding further 
development. In no branch of the law does the future hold promise of greater 
progress; in no branch of the law is the field of study more fertile. 

“ The cases collected in this volume are submitted in the confident belief that the 
general subject ‘ Air Law’ will soon take its proper place in the curricula of the 
law schools of the nation.” 


Part I is devoted to Aviation; Part II, to Radio. Appendices give the 
text of the Air Commerce Act of 1926, the Uniform State Law of Aeronautics, 
and the Radio Act of 1927. “ Aviation” includes such diverse chapters as 
air space rights, airports, maritime analogies, liabilities of owners of aviation 
fields and of pilots, insurance, carriers, workmen’s compensation, criminal law, 
air mail service, and liens on airplanes. “ Radio ” adds problems bristling with 
constitutional law, unfair practices, and administrative law. The case mate- 
rial ranges from decisions of courts of last resort to misi prius cases, decisions 
of law and administrative officials, abstracts of pending undecided cases (in- 
cluding the important Massachusetts case of Smith v. New England Aircraft 
Co.1), a Scots case, and several abstracts of Continental cases. There is even 
a Treasury decision to the effect that compasses for hydro-aeroplanes of the 
United States Navy are duty free. 

This volume raises the query whether in the spring of 1930 the case mate- 
rial of air law is not pretty thin for pedagogical purposes. The students, 
however, seem hungry for all that there is of it. Secret hopes of representing 
a large operator will necessarily fail in most instances. But one must know 
the elements of “ the law of motor vehicles ” even though indulging only in 
a general country practice. It will be the rare student who does not sue or 
defend cases involving liability of aircraft, advise some natural person or 
public corporation regarding the law of airports, or draw contracts for mate- 





1 Decided March 4, 1930. N. Y. L. J., March 22, 1930, at 3145. 
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rial or personal services regarding these new activities. At least two members 
of the Association of American Law Schools have listed for the current 
academic year a course on Air Law or Aviation Law. Announcement was 
made last November of the chartering of the Air Law Institute affiliated with 
Northwestern University, and more recently New York University Law School 
began publication of the quarterly Air Law Review. Dr. Rudolf Hirschberg’s 
Bibliography of the Law of Aviation ® is an eye opener to the amateur on the 
amount of available non-case material. 

What then is the “ proper place ” of air law “in the curricula of the law 
schools”? Only time plus trial and error can show us. Should there be a 
“ course” on air law? If so, can it be given short of the third year? Should 
it be a lecture course, or, with the present material, will the case system work? 
Should “ air law ” be treated like “ horse law ” of yore or “ automobile law ” 
of today, split up and assigned to different existing courses? 

The material in this casebook can substantially be spread in a conservative 
program in the following manner. Less than two lectures in Property I could 
not only outline “ air space rights ” as an interest in land, but could also tie 
them in with what may well prove to be the helpful analogies of nuisance. 
When the student discovers that the operation of talking machines may be 
enjoined,* is he not ripe to inquire why the glare of the dazzling white grain 
tank cannot be abated?® A supplemental hour in Torts will outline the 
problems whether the pilot’s or owner’s liability should be equal to or less 
than the insurer’s. The student who really understands workmen’s compensa- 
tion will not go far astray in applying its principles to airplane facts. Perhaps 
less than one half of a lecture in Criminal Law would orientate the students in 
the criminal aspects of aeronautics. Other headings seem to fall into upper 
class subjects. Airports so far have proved to be largely affairs in the field of 
Municipal Corporations, involving such problems as the power of a city to 
acquire land for airports, to issue bonds therefor, and to grant the operating 
companies suitable rights therein. An occasional item falls neatly within a 
course on Agency. The important insurance cases tie into a small bit of the 
subject of the accident policy in Insurance. The regulation of competing 
carriers and the issuance of certificates of public convenience and necessity 
by administrative boards are reasonably simple applications of rules outlined 
in Public Utilities or Carriers. Indeed, these items, together with a rough 
half of the radio material, can be covered in Administrative Law. The con- 
stitutional aspects pervading both aviation and radio classify themselves auto- 
matically in curricular nomenclature. In some hands, many of the prob- 
lems of the radio fall naturally and delightfully in Equity III. The thesis is 
at least arguable that for some years to come the best groundwork for stu- 
dents is to partition “ air law ” in divers old fashioned compartments of legal 
doctrine. 

Certainly some advantages are gained by thus partitioning the cases, so long 
as a sizable danger to the development of a satisfactory air law lies in a 
tendency to make it separate from, and not merely a new application of, a uni- 
fied system of law. Perhaps the danger is illustrated in the “ law of oil and 





2 Northwestern Univ. School of Law and Yale Law School. 
8 (1929) 2 So. Caxir. L. REv. 455. 

4 Pp. 405-13. 

5 Shepler v. Kansas Milling Co., 278 Pac. 757 (Kan. 1929). 
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gas.” One can say that petroleum in place is part of “ the land itself ” with- 
out being blind to the fact that the oil in the sand differs from a seam of coal 
or a gravel bed. One can hold that there may be a corporeal hereditament of 
all minerals in place, and still give orderly recognition in decisions to the fuga- 
cious character of oil. May it not be that courts which overemphasized the 
differences got into more tangles than those which underemphasized them? 

There was an unhappy day when the human interest in the novelty of rail- 
roads caused public corporations to go the limit in railroad aid. Ought not the 
lawyer truly sympathetic with the development of aeronautics to carry the 
whole of this picture in mind when he studies the case of a city bonding itself 
for a park, of which seventy per cent of the area is to be used as an airport? °® 
Where a city of limited powers is leasing its airport to a private individual, is 
it of abiding service to the industry to include a clause: “ Both parties promise 
that they will do their utmost to carry into effect the terms of this contract in 
order to advance the science of aviation”? * Is “ advancing the science of 
aviation ” an ordinary municipal purpose? Just try substituting other worthy 
words for “ aviation”! Similarly fragmentary is the chapter labelled “ Con- 
tract,” in which one case involves an instrument that “ bears little evidence 
of skillful preparation.”® The picture of “ competitive bidding for public 
contracts ” is sketchy when confined to fourteen pages of administrative de- 
cision and opinion. A student who has not delved deeper elsewhere might 
better leave the problem alone. 

Even if air law is taught in the conservative fashion, however, law teachers 
will nevertheless find this casebook an excellent source of material. Pro- 
fessor Zollmann has made a handy, large-print, interesting, well arranged 
volume. The occasional clerical errors are not pitfalls.2 Such headings as 
Principal and Agent, Administrative Law, Constitutional Law might well have 
joined headings such as City and Municipality, in the index. 


SAYRE MACNEIL. 
Harvard Law School. 





Tue Lapy Ivie’s TRIAL FOR GREAT PART OF SHADWELL IN THE COUNTY OF 
MIDDLESEX BEFORE Lorp CHIEF JUSTICE JEFFREYS IN 1684. Edited by 
Sir John C. Fox. Oxford: University Press. 1929. pp.c,174. $4.50. 


Sir John Fox has given a very careful edition of a most interesting trial. 
Jeffreys is mostly known (and abused) for his criminal trials, although there 
is in print a notable legal argument in the East India Company’s Case? as 
well as the present example of his handling of a civil case. The careers of the 
parties and their connections are traced as far afield as India and the wilds 
of Africa, while the legal battles of Lady Ivie with her husband and others 
form a veritable epic of litigiousness. The present case is the second, or 
perhaps the third, trial of the title to lands in Shadwell claimed by Lady Ivie 
against lessees of the Dean and Chapter of St. Paul’s. The question was es- 
sentially one of disputed boundaries, and turned largely upon the genuineness 





6 City of Wichita v. Clapp, 125 Kan. 100, 263 Pac. 12 (1928). 
7 P. 46. 
8 Pp. 232. 9 Pp. 16, 103, 268, 391. 


1 East India Co. v. Sandys, 10 How. St. Tr. 371 (1685). 
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of certain deeds which were attacked first upon internal evidence (which seems 
conclusive against them), and secondly on the ground that Lady Ivie could 
be proved to have forged other deeds. A good deal of evidence was intro- 
duced to this effect without objection from Lady Ivie, and stressed by the 
judge in summing up, as corroborative of the conclusion suggested by the 
textual criticism of the deeds. Several points of evidence were argued, such 
as the admissibility of an historical treatise, which Jeffreys rejected as “a 
lousy little history,” ? and his rulings on these points lead Sir John to suggest 
that Jeffreys’ part in the creation of a law of evidence deserves investigation. 
The great difficulty in such a study is to tell when he is relying upon an estab- 
lished rule, and when he is appealing to purely logical standards of relevance 
and probative force. The striking fact that the objections to evidence in this 
case came from the bench instead of from the adverse party suggests that 
there was still little or no established law to which counsel could appeal; but 
at the same time it also suggests that Jeffreys (who himself examined the 
witnesses rigorously) had a lively sense of the problems involved, and by his 
keen interest in them may have contributed something of value to the forma- 
tion in the next century of a body of law upon the subject. 

It is clear that Jeffreys showed an extraordinarily keen and rapid mind, 
thinking more quickly and directly than the formidable array of fifteen coun- 
sel before him, and that he possessed a complete mastery of the case. But, 
while admitting his unusual gifts, Sir John Fox declines to accept some recent 
estimates which have been more favorable to his character as a man and a 
judge; his opinion may be expressed in Jeffreys’ own words used in another 
connection: “ Let the dirt be taken off as it can, it sticks very much; I must 
speak my mind.” § 

It may be added that the frontispiece to this volume, which has been criti- 
cised as “a most improbable portrait,” * bears a marked resemblance to the 
portrait by Kneller now in the collection of the Harvard Law School. 
































THEODORE F. T. PLUCKNETT. 
Harvard Law School. 














Tue Law or Contracts. By William Herbert Page. Supplement to second 
edition. Two volumes. Cincinnati: W. H. Anderson Co. 1929. pp. 
xcvi, 2752. $25.00. 

In February, 1906, the first edition of Page on Contracts (three volumes) 
was discussed in this Review. “ This work,” begins the reviewer, “ is a dis- 
appointment. . .. It is neither a first-class digest nor a first-class treatise. 
Neither does it satisfactorily collect the cases under appropriate sections, nor 
does it discuss principles so as to throw real light on the matter in hand... . 
It is simply another bulky treatise which deals with its subject in an uncritical 
way. ...” Then— after two pages of specifications — “ No doubt the work 
will prove useful.” So he ends. 

The reviewer’s prophecy has since been verified by the publication of a 
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2 P. 127. For the curious career of this case as a precedent on this point, see 
p. Ixxxi. 8 P. 129. 
4 Tue Times Literary SUPPLEMENT (London), Jan. 30, 1930, at 73. 


1 Book Review (1906) 19 Harv. L. Rev. 312. 
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second edition (seven volumes) in 1920, and now by this supplement in two 
large volumes more. His strictures seem to have fallen by the wayside, for 
the book does not become more thoughtful as it expands. 

What constitutes a useful law book? That depends upon what one wants it 
for. The stholar exploring the fundamentals, the appellate judge seeking the 
precise principle governing a doubtful case, the office lawyer analyzing a con- 
troversy for the purpose of advising whether to bring, defend, or compromise 
a suit, may well turn to other treatises than this. But for the lawyer who 
seeks, in some short interval snatched from conference or the courtroom, 
for a quick review of recent cases, or just that citation which he needs to 
point a moral or adorn a brief, Professor Page continues to furnish the effec- 
tive service which his book has evidently rendered for the quarter century 
last past. So long as bench and bar profess to take the law directly from 
a mass of precedent which no active man can possibly read through and 
understand, books like Professor Page’s will continue in demand. To criticize 
them is simply to criticize the process by which modern America administers 
the common law. 

The present supplement is constructed by repeating the chapter and sec- 
tion headings of the second edition and inserting under each section a brief 
résumé of points ruled on in the later cases, with citations below. The liberal 
citation of law review articles, begun in the second edition, is continued, thus 
supplying access to that critical comment which is lacking in the text itself. 
The supplement has its own index and table of cases. It is a useful book. 


GEORGE K. GARDNER. 
Harvard Law School. 





AKTIE UND AKTIONAR IM RECHT DER VEREINGTEN STAATEN MIT BESONDERER 
BERUCKSICHTIGUNG DER TRUSTBILDUNG. By Dr. Fritz Ernst Schmey. 
Marburg: Elwert’sche Verlagsbuchhandlung. 1930. pp. 847. 


Schmey’s study of shares and shareholders in American law is the third 
work in the great series of Professor Ernst Heymann on Handels-, Gewerbe- 
und Landwirtschaftsrecht, dealing with American law. Dr. Heymann himself 
has long been a student of the Anglo-American system of law, and it was 
within his Institute in the University of Berlin that this book was developed. 

In fact, there are three books in one. The first consists of such introductory 
matter as an American author dealing with this subject might take for granted. 
It includes a detailed explanation of the relation between our state and federal 
governments with particular reference to corporation law; a survey of 
American legal literature; and a discussion of certain fundamental concepts, 
particularly those connected with corporation law, and the extent to which 
they are coterminous with equivalent German expressions. On the last point 
the author struggles hard to maintain a thesis that the American concepts 
correspond quite remarkably with the German — without undertaking to 
explain how this interesting series of coincidences has come about. 

The greatest part of the work is, of course, taken up with the study of stock- 
holders and stock certificates (which the author persists in calling “ certificates 
of share”). Much of this portion of the book is devoted to the difficulty: of 
reconciling the American theory of corporations with our practice. One prob- 
lem which is very well worked out relates to the struggle of business to make 





986 HARVARD LAW REVIEW 


shares readily transferable and even quasi-negotiable in spite of the traditional 
theory that the transfer of shares normally requires an entry on the books of 
the company. Another problem deals with the curious position into which our 
law of contracts has thrust the whole subject of corporate subscriptions, and 
the various devices that have been resorted to in order to make possible a 
binding subscription agreement. In the course of these and other discussions 
the author frequently calls attention to what he considers a characteristic of 
American law — extreme conservatism of old forms coupled with a most 
liberal adjustment to facts beneath the surface. 

The third treatise, for it is a separate treatise in spite of the author’s at- 
tempt to relate it to the rest of his text, is not concerned with shares and 
shareholders, but with the trust problem. It is an excellent historical narra- 
tive, rather than a law book on the subject. Chiefly concerned with the 
federal anti-trust laws, it traces the history of three anti-trust waves, and 
brings us down to the present condition, described as a subsidence of anti- 
trust activity. The author passes in review all the forms of concentration 
that have been tried from time to time in this country, from the gentlemen’s 
agreement and pool, through the various types of trust and holding company, 
to complete fusion. He is particularly discerning in his treatment of invisible 
trusts effected through various means of interlocking holdings and directo- 
rates. In fact, it is probably his interest in this phase of the work that has 
induced him to think of the whole trust problem as a branch of the subject 
of shareholding. 

The entire structure of the work is thus curiously different from an Ameri- 
can lawyer’s ordinary treatment of the position of the shareholder, of his 
rights and duties in relation to the corporation and with reference to out- 
siders — a matter covering less than one hundred pages of this eight hundred 
page book. Curiously enough, even here the problems of today that interest 
us in adjusting the claims of various types of stockholders under their widely 
divergent contracts do not seem to occur to the author. He assumes, as the 
older American discussions do, that the position of the stockholder is a 
highly standardized one. 

On the whole, the author deserves our thanks for having broken up the 
material of corporation law which we have been too much inclined to receive 
in chunks. It is particularly wholesome to be reminded that we have two 
sets of corporation laws — the one professed in the books and the other made 
up of adjustments beneath the surface. We shall not even hold it against the 
author that he occasionally makes us seem a bit ridiculous in our struggle to 
keep the old and at the same time to have the benefit of all kinds of new 
arrangements. 

NATHAN ISAACs. 

Harvard Business School. 





THE INTERNATIONAL PROTECTION OF INDUSTRIAL Property. By Stephen P. 
Ladas. Cambridge: Harvard University Press. 1930. pp. viii, 972. 
$7.50. 

Mr. Ladas’ study is the product of a fine legal mind, thoroughly conversant 
not only with the principles of the municipal law of industrial property in 
common law countries and elsewhere, but also with international law and 
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technique. While recognizing the inadequacy of the term “ industrial prop- 
erty,” the author uses it. in its historic and generally accepted sense, as a 
collective name for those incorporeal rights which arise from the making of 
inventions, the creation of new designs, and the adoption of trade-marks and 
trade names. 

The first part of the volume is devoted to the international status of indus- 
trial property as it was governed by the municipal laws of the various coun- 
tries and by bipartite agreements prior to the International Union of 1883. 
This section is not only of historic interest, but is of importance because the 
Union does not do away with the regulation and protection of industrial 
property through municipal law, but merely tends to superimpose an inter- 
national regulation and protection on the existing national régime in each state. 

The main portion of the book, comprising substantially 700 pages, surveys 
with very great thoroughness the protection and regulation of industrial prop- 
erty at the present time in the Industrial Property Union. It is impossible 
in a brief review to give any adequate idea of the comprehensive scope of 
this part of the book. Under the heading, “ The International Regime of 
Patents,” there is a full discussion of such subjects as the national treatment 
of patents, the right of priority for patent applications, the independence of 
patents, and the protection of inventions at international exhibitions. In the 
next section substantially the same subjects are treated in relation to the 
international régime of industrial designs and models. Then follows an 
equally full treatment of the international régime of trade-marks and trade 
names, and a chapter devoted to unfair competition. Although the subject 
of designs is perhaps of less importance than that of patents or trade-marks, 
of considerable interest is the author’s discussion of industrial designs and 
models, and his very illuminating consideration of the problem whether such 
designs should not be classified as artistic works, rather than with inventions. 

The concluding pages of the book are devoted to a consideration of plans 
and possibilities of future developments, and a stimulating account of the 
speculations and proposals of foreign jurists looking to a system of reward 
for scientists who make valuable discoveries of a nature not now capable of 
patent protection. 

In an appendix are the texts of the convention as revised in 1911, the acts 
adopted at the Conference of the Hague in 1925, and the resolutions adopted 
by the technical meeting of Berne, 1926. Then follow a very full bibliog- 
raphy and a complete index. It is noteworthy that in the bibliography of 
well over two hundred items there are listed only two or three works written 
in the United States, and these are merely textbooks of the usual character, 
dealing with the law of this country. Mr. Ladas refers in his preface to the 
fact that he “ was unable to discover any book in the English language on 
the subject of industrial property and its international protection. There are 
available in this country only a number of collections of foreign trade-mark 
and patent law information, furnishing data on certain important points of 
foreign law. These form no counterpart to the abundant literature in Europe 
of treatises, studies, and monographs on the international protection of indus- 
trial property rights.”? Mr. Ladas then quite truthfully and properly points 
out that “ this lack of systematic exposition of foreign and international law 
reflects a similar situation in the domestic law.” ? 





1 P. vii. 2 Ibid. 
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The vast expansion of our economic and commercial activity in foreign 
countries requires that America shall become more internationally minded, 
and shall be equipped to handle and to codperate with other countries in 
handling and improving the international legal aspects of these activities. Mr. 
Ladas’ study is an invaluable contribution in a field which promises to be- 
come increasingly important. Thanks to his work, our jurists may now be 
equipped with the necessary background and understanding intelligently to 
undertake and codperate in further development and perfection of the inter- 
national regulation of industrial property, as well as to improve our own 
municipal law, not only as it affects our domestic régime, but in its relation 
to the international field. 

Hector M. Homes. 

Boston, Massachusetts. 
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ACADEMIE DE Droit INTERNATIONAL: RECUEIL DES Cours. Paris: Librairie 
Hachette. 1929, 1930. Vol. XXIV (1928, IV), pp. 586; Vol. XXV 
(1928, V), pp. 465; Tables Quinquennales 1923-1927, pp. viii, 622. 


The first two volumes listed above complete the publication of the courses 
of lectures delivered at the Academy of International Law at the Hague during 
the session of 1928. The eight courses which they contain are distributed 
widely over the field of international law, and include such timely subjects as 
the outlawry of war, the exchange of populations, the progress of compulsory 
arbitration since the creation of the League of Nations, and the work of the 
League of Nations on the problem of disarmament. The Recueil des Cours 
has already been recognized as an indispensable part of any international law 
library. See Hudson, Book Review (1928) 41 Harv. L. Rev. 1078. It 
is rendered even more useful by the publication of a general index to the 
first twenty volumes. The subject matter index is furnished with generous 
cross-references and is surprisingly detailed, considering the bulk of the 
material covered. It is supplemented by lists of the proper names cited, and 
of the lecturers at the Academy together with the place of publication of those 
lectures which are not printed in the Recueil des Cours. An appendix con- 
tains the statutes of the Academy, and the addresses delivered at the inaugural 
ceremonies in 1923 and the ‘fifth anniversary ceremonies in 1928. 


EurROPEAN FINANCIAL CONTROL IN THE OTTOMAN Empire. By Donald C. 
Blaisdell. New York: Columbia University Press. 1929. pp. x, 243. 
$3.00. 


The subject matter of this book has been so much written upon that we are 
led to expect a great deal, and our expectations are heightened by the promise 
of new sources of hitherto untouched material (p. viii). The value of the 
present volume, however, is primarily in its fresh viewpoint. The author 
purports to study “ the establishment, activity and significance of the adminis- 
tration of the Ottoman Public Debt ” from the standpoint of interpreting the 
inter-play of European economic interests in the Ottoman Empire. Those 
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interested particularly in the legal aspects of the problems involved would 
have preferred more about the actual discussions and the technique of the 
settlement itself. For example, very little is said about the problem of the 
priorities among creditors. The treatment of the “ activities” of the Otto- 
man Public Debt is excellent, pointing out the dovetailing relations between 
the European economic interests and the administration of the debt itself. 
In his treatment of the “ significance,” the author has done well to be cautious 
in the hazardous enterprise of drawing the moral of the story he relates. For 
students of international relations and the growing post-bellum generation of 
lawyers interested in the art of international financial settlements, the book 
merits careful reading. 


HANDBOOK OF THE LAW AND PRACTICE IN BANKRUPTCY. By Henry Campbell 
Black. Second Edition, by Editorial Staff of the Publisher. St. Paul: 
West Publishing Co. 1930. pp. xvi, 905. $4.50. 


The first edition of this work was reviewed in (1924) 38 Harv. L. Rev. 276 
by Professor Williston, who pointed out a number of inaccuracies. The pub- 
lishers have rectified only one (p. 59). They have changed the text to include 
references to the abolition of writs of error and to the 1926 Amendments; but 
in at least one instance (pp. 67-68), where readers are still told that “ when 
a trustee in bankruptcy sues to set aside an alleged unlawful preference, he 
must show that the creditor receiving it had reasonable cause to believe that 
a preference was intended,” the 1910 Amendment to § 6ob has not yet been 
incorporated. Additions which involved less arduous mental effort, such as 
the inclusion of the Supreme Court orders of January 13, 1930 (pp. 802, 804), 
and the concordance between the sections of the Bankruptcy Act and the 
United States Code (p. xvi), have been made. In almost all other respects 
the text is unchanged. Page for page the plates have been saved intact. The 
publishers call it a second edition. It is really a second printing. 


A History oF Mopern Cutture. Volume I: “ The Great Renewal, 1543- 
1687.” By Preserved Smith. New York: Henry Holt & Co. 1930. 
pp. xi, 672. $5.00. 


Political history has become fusty stuff; economic history has had its day in 
court; now it is the history of “ culture ” which is to tell the true life-story 
of the human race. History itself warns that no fresh historical approach 
is certain to lead to the promised land of universal truth; yet a scholarly ex- 
ample of the cultural mode of attack, which the present volume represents, is 
bound to capture the modern fancy. In 1926 John Hermann Randall’s Mak- 
ing of the Modern Mind thrust this new method to the fore in bold fashion. 
Preserved Smith joins Randall in recognizing Copernicus as the precursor of 
modern thought and culture; and to the skeleton portrait which Randall pre- 
pared, he has added many significant details. The section on “ The Origins 
of International Law ” pays due honor to Hugo Grotius, and briefly, perhaps 
too briefly, sketches the subject before that writer’s day, and in the hands of 
his contemporaries. The chapter on “ Laws” excites the spirit of the lay- 
man with sharp glimpses of Renaissance tortures, religico-political bigotries 
placed on the statute scrolls, and particularly the tyranny over the fourth 
estate. From the lawyer’s point of view, however, it is to be regretted that 
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contact was not made by the author with more fundamental thought. A sus- 
picion of unfamiliarity with such a work as Dean Pound’s Spirit of the Com- 
mon Law is not dispelled by a perusal of the bibliography. 


Inp14’s PotiticaL Crisis. By William I. Hull. Baltimore: The Johns Hop- 
kins Press. 1930. pp. xvii, 190. $2.00. 


The author of this volume, who is Professor of International Relations at 
Swarthmore College, witnessed the sessions of the All Parties Convention and 
the Indian National Congress at Calcutta in December, 1928 and January, 
1929. Reports of the proceedings, based on his own notes and the accounts in 
the Indian daily press, form the nucleus of the book. This information, which 
in itself is already extremely valuable to the student of Indian affairs, show- 
ing the Indian body politic of tomorrow in the making, is enlarged by a short 
preface characterizing the various political grour: on the contemporary Indian 
scene, and a historical introduction giving a brief outline of the national 
movement as organized in the Indian National Congress. On the whole, this 
is 2 most commendable volume. Although the last critical sessions of the 
Congress (December—January, 1929-30) have, for obvious reasons, not been 
covered, the discussion of the issues of “independence” or “ Dominion 
status ” developed no substantial change at that time. 


REPORT OF THE THIRTY-FIFTH CONFERENCE. The International Law Associa- 
tion. London: Sweet & Maxwell, Ltd. 1929. pp. clxxviii, 489. £2. 


The record of accomplishment of the International Law Association’s con- 
ference at Warsaw in 1928 was by no means inconsiderable, and the report of 
its proceedings is of corresponding interest to international lawyers. Draft 
conventions were adopted on Extradition, Maritime Neutrality, and the Unifi- 
cation of Certain Rules relating to Conflict of Laws as regards Contracts of 
Sale. Rules for C. I. F. contracts, to be known as the Warsaw Rules, were 
drawn up, and also rules of war in occupied territory, to be known as the 
Bellot Rules. The Bellot Rules and the draft convention on Maritime Neu- 
trality, although not going much beyond the two Hague Conventions (IV, 
XIII, 1907) on which they are largely based, would forbid many practices 
common in the last war. At a time when the London Naval Conference is 
discussing the same subject, it is interesting to note what was said about the 
duties of submarines: “ Art. 7.— Belligerent submarines are in no circum- 
stances exempt from the general rules above stated [forbidding destruction 
of neutral vessel unless it is guilty of forcible resistance and would be liable 
to condemnation, and requiring that all persons on board be placed in safety 
before the vessel is destroyed]. If a submarine cannot capture a merchant 
vessel in conformity with these rules she must desist from attack and from 
seizure and allow the merchant vessel to proceed unmolested.” Of particular 
interest are the remarks of the late Dr. Bellot as to the utility of attempts to 
regulate warfare (pp. 99-100). The appendix contains papers on ‘occupation 
in war-time, consular law, interprovincial conflict of laws, radio transmission 
and interference, and cartels, and especially valuable reports on the effect of 
war on contracts. The Report as a whole thus gives a cross-section of modern 
legal opinion on a broad variety of topics of more than passing international 
interest. 
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1930 SUPPLEMENT TO FEDERAL INCOME TAXATION. By Joseph J. Klein. New 
York: John Wiley & Sons, Inc. 1930. pp. xi, 311. $3.00. 


This supplement of more than 300 pages brings up to date as of January 28, 
1930, a main volume containing well over 2200 pages and issued less than one 
year previously. Nor has Dr. Klein unduly inflated the 1929-30 material. 
If anything, his statement and comment err on the side of too great brevity. 
Unless federal income tax ceases to grow at so prodigious a rate, it may 
soon become like Alice in the White Rabbit’s house, filling the whole interior 
to the exclusion of the normal occupant. 


A TREATISE ON THE RESCISSION OF CONTRACTS AND CANCELLATION OF WRIT- 
TEN INSTRUMENTS. By Henry Campbell Black. Second edition by 
Jay M. Lee. Three volumes. Kansas City: Vernon Law Book Co. 
1929. pp. xxxi, 1-675; 2¥;/676-1354; xii, 1355-2036. $30.00. 


The first edition of this work appeared in 1916, and was reviewed in (1917) 
30 Harv. L. REv. 300. It has now been expanded from two volumes of 1779 
pages to three volumes of 2036 pages, and, by cutting down the margins, the 
content of each page has been considerably increased. There are cited in the 
present edition upwards of 20,000 cases, which is about fifty per cent more 
than are cited in the first edition. As Commissioner Lee explains in his 
preface, he has reorganized the content of the first few chapters, which has 
brought about a more orderly treatment of the subject of Fraud. With the 
exception of some rearrangement necessitated by this change, the section 
numbers continue the same, although the text of many sections has been 
enlarged by the insertion of new material. The index is considerably more 
detailed than that of the former edition. The present editor has faithfully 
carried out the policy of the late Mr. Black. The work is frankly expository, 
not critical; there is little help given to one who is seeking light as to the 
principles underlying rescission, since the text is pretty closely limited to a 
mere recital of the facts of the countless cases discussed. As in the first edi- 
tion, English authorities on the subject are inadequately treated, and no use 
is made of the material found in other textbooks and in discussions of the 
subject in periodicals. The book, however, is well arranged and readable, and 
should be of considerable assistance in facilitating the tedious search for 
authorities. 


Unitep STATES SUPREME CouRT 1928-1929. By Gregory Hankin and Char- 
lotte A. Hankin. Washington: Legal Research Service. 1929. pp. xi, 
324. $3.00. 

This is a review of Supreme Court decisions handed down during the 
October 1928 term. The arrangement does not follow a classification of con- 
stitutional questions, although relatively congruous issues are dealt with in 
such chapters as those on Federal Taxation, State Taxation, Criminal Cases, 
and some others. In general the authors put in the forefront the practical 
circumstances out of which constitutional disputes arise, the procedure by 
which the cases reach the Supreme Court, and the issues drawn by contending 
counsel. As a result, the book leaves the impression that its origin was a 
docket of controversies pending before the court, with the decisions and opin- 
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ions tacked on as addenda. The volume can hardly be recommended to stu- 
dents of constitutional law as an aid to understanding the subject. Its ar- 
rangement does not enable it to serve as a digest. As the story of a term of 
court, the recital gives an impression of the Federal Constitution in action. 
This is useful as a hint of what constitutional law is about. Since this is the 
beginning of wisdom and many are not yet initiated, we should be grateful to 
the authors for what they have done, and not complain unduly because they 
have not done more. 
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